Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1994

Doxey Hatch Medical Center, Amber Peterson v.
Utah Department of Health, Division of Health
Care Financing : Brief of Respondent
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Douglas W. Springmeyer, Jan Graham, attorneys for appellee.
William L. Crawford; attorney for appellant.
Recommended Citation
Brief of Respondent, Doxey Hatch Medical Center, Amber Peterson v. Utah Department of Health, Division of Health Care Financing, No.
940543 (Utah Court of Appeals, 1994).
https://digitalcommons.law.byu.edu/byu_ca1/6173

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE COURT OF APPEALS OF THE STATE OF UTAH
DOXEY-HATCH MEDICAL CENTER/
AMBER PETERSON,
Petitioner,

Case No. 940543-CA
Priority No. 14

UTAH DEPARTMENT OF HEALTH,
DIVISION OF HEALTH CARE
FINANCING,
Respondent.

BRIEF OF RESPONDENT
PETITION FOR REVIEW OF A FINAL
AGENCY ACTION OF THE UTAH DIVISION
OF HEALTH CARE FINANCING,
DEPARTMENT OF HEALTH, JOAN
GALLEGOS, DIRECTOR

.-PEALS
U"
Ct
KFJ
50
.A10
DOCKET k J .

tyom

J. STEPHEN MIKITA (#3900)
Assistant Attorney General
DOUGLAS W. SPRINGMEYER (#3067)
Assistant Attorney General
JAN GRAHAM (#1231)
Attorney General
UTAH ATTORNEY GENERAL'S OFFICE
236 State Capitol
Salt Lake City, UT 84114
(801)538-1851

WILLIAM L. CRAWFORD
Attorney at Law
4516 South 700 East, Suite 210
Salt Lake City, UT 84107
NO ORAL ARGUMENT REQUESTED;
PUBLISHED OPINION REQUESTED

FILED
MAR 2 41995
COURT OF A P P E «

ml OF Airx^-IiS OF THE STATE OF UTAH
DOXEY-HATCH MED
AMBER PETERSON,
Petitioner,
v.

Priority No. 14

UTAH DEPARTMENT OF HEALTH,
DIVISION OF HEALTH CARE
FINANCING,
Respondent.

BRIEF OF RESPONDENT
PETITION FOR REVIEW OF A FINAL
AGENCY ACTION OF THE UTAH DIVT^Trv*
OF HEALTH CARE FINANCING
DEPARTMENT OF HEALTH, JOAN
GALLEGOS, DIRECTOR

,1 i-!'l L'lt'HEM Ml I- i T A [~- -9.. . ;
A s s i s t a n t At I oi n< y
nerai

DOUGLAS W. SPRINGMEYER (#3C
Assistant Attorney General
JAN GRAHAM (#1231)
Attorney General
UTAH ATTORNEY GENERAL'S OFFICE
23 6 State Capitol
Salt Lake City, "
4
(801)538-1851
lull l l.l M'I I

CRAWFORD

' at Law
4516 South 700 East, Suite
Salt Lake City, UT 84107
NO ORAL ARGUMENT REQUESTED;
PUBLISHED OPINION REQUESTED

TABLE OF CONTENTS
TABLE OF AUTHORITIES

ii

JURISDICTION

1

STATUTES INVOLVED

1

ISSUES PRESENTED

1

STANDARD OF REVIEW

2

STATEMENT OF THE CASE

3

A.

Nature of the Case

3

B.

Course of Proceedings

3

STATEMENT OF FACTS

5

SUMMARY OF ARGUMENT

8

ARGUMENT

9

Introduction
Overview of Utah's Medicaid and Utilization
Review Programs
Pre-Admission Criteria
POINT I
IN LIGHT OF THIS COURT'S ROMERO
DECISION, DOXEY-HATCH'S APPEAL
IS FRIVOLOUS
POINT II

POINT III

9
9
11
14

DHCF'S DENIAL OF REIMBURSEMENT
TO DOXEY-HATCH FOR CARE
DELIVERED FROM SEPTEMBER 6,
1993, THROUGH NOVEMBER 30, 1993
BASED UPON DOXEY-HATCH'S
FAILURE TO COMPLY WITH RELEVANT
STATE REGULATIONS, WAS
REASONABLE AND RATIONAL

15

RULE R455-9 COMPLIES WITH
FEDERAL AND STATE MEDICAID
LAWS

15

CONCLUSION

17

REQUEST RE ORAL ARGUMENT/PUBLISHED DECISION

17

ADDENDUM

19

;

TABLE OF AUTHORITIES

Atkins v. Rivera, 477 U.S. 154 (1986)

10

Backstrom Family Ltd. Partnership v. Hall, 751 P.2d 1157
(Utah Ct. App. 1988)

14

Commonwealth of Va. ex rel. Va. Dep't of Medical Assistance
Servs. v. Bowen, 683 F. Supp. 148, 153 (W.D.Va. 1988)

. 16

Harris v. McRae, 448 U.S. 267 (1980)

9

Mauahan v. Mauohan. 770 P.2d 156 (Utah Ct. App. 1989) . . . .

14

O'Brien v. Rush, 744 P.2d 306 (Utah Ct. App. 1987)

14

Sanders Brine Shrimp v. Tax Comm'n, 846 P.2d 1304 (Utah 1993) . 2
South Davis Community Hospital, Inc.,/Romero v. Department
of Health, Division of Health Care Financing,
869 P.2d 979 (Utah App. 1994)
1,2,8,11

li

STATUTES AND REGULATIONS CITED

42 U.S.C. § 1396a(a)(5) (1992)
42 U.S.C. § 1396a(a) (30) (A) (Supp. V 1993
42 C.F.R. 456.1(b)(2) (1994)

1,10
1,16
1,14

Utah Code Ann. § 26-18-2.1 (1989)

1,2,10,11,16

Utah Code Ann. § 26-18-2.3(1) (1989)

1,2,10,11,16

Utah Code Ann. § 26-18-3(1) (Supp. 1994)

1,10,16

Utah Code Ann. § 26-18-3(2) (Supp. 1994)

1,10

Utah Code Ann. § 63-46b-16 (1993)
Utah Code Ann. § 78-2a-3 (2) (a) (Supp. 1994)

1
1

Utah Admin. Code R455-9-1 (1991)

1,11

Utah Admin. Code R455-9-6(CC) (1991)

1,13

Utah Admin. Code R455-9-6 (F) (1) (1991)

1,12

Utah Admin. Code R455-9-6G (1991)

1,3,5,8,12,15

Utah Admin. Code R455-9-6M (1991)

1,13

Utah Admin. Code R455-9-10 (1991)

1,12

Utah Rules of Appellate Procedure, Rule 33

iii

8,14,17

IN THE COURT OF APPEALS OF THE STATE OF UTAH
DOXEY-HATCH MEDICAL CENTER/
AMBER PETERSON,
Petitioner,

Case No. 940543-CA

v.

Priority No. 14

UTAH DEPARTMENT OF HEALTH,
DIVISION OF HEALTH CARE
FINANCING,
Respondent.
JURISDICTION
Jurisdiction is proper pursuant to Utah Code Ann. § 63-46b16 (1993) and Utah Code Ann. § 78-2a-3(2)(a) (Supp. 1994).
STATUTES INVOLVED
The following statutes and rules are relevant to the
determination of this case:

42 U.S.C. §§ 1396a(a)(5),

1396a(a)(30)(A) (Supp. V1993); 42 C.F.R. 456.1(b)(2) (1994);
Utah Code Ann. §§ 26-18-2.1 (1989), 26-18-2.3(1) (1989), 26-183(1) (Supp. 1994), 26-18-3(2) (Supp. 1994); Utah Admin. Code
R455-9-1, R455-9-6(F)(1), R455-9-6G, R455-9-6M, R455-9-6(CC),
R455-9-10 (1991).1

The full text of these are set forth in

Addendum A to this brief.
ISSUES PRESENTED
1.

In light of this Court's recent decision in South Davis

Community Hospital, Inc.,/Romero v. Department of Health.
Division of Health Care Financing, 869 P.2d 979 (Utah App. 1994),
does the instant case constitute a "frivolous appeal" since
x

Utah Admin. Code R455 has been renumbered as R414 but the
prior designation has been used throughout these proceedings.

Doxey-Hatch has no reasonable legal or factual basis for its
arguments?
2.

Did the Division of Health Care Financing ("DHCF")

reasonably deny Doxey-Hatch Medical Center ("Doxey-Hatch")
Medicaid reimbursement for treatment provided to Amber Peterson
for the period of September 6, 1993 through November 30, 1993?
3.

Is DHCF's rule requiring preadmission authorization for

readmission to a facility following a hospital stay of three days
or longer consistent with federal requirements?
STANDARD OF REVIEW
ISSUE 1:

DHCF's application of Medicaid law must be

affirmed if it is reasonable and rational.

DHCF was created

under the Medical Assistance Act to "be responsible for
implementing, organizing, and maintaining the Medicaid program."
See Utah Code Ann. § 26-18-2.1 (1989).

In a recent decision,

this Court ruled that "the legislature has, by virtue of § 26-182.3(1), explicitly2 granted DHCF discretion to establish
criteria concerning Medicaid reimbursement."

South Davis

Community Hospital, Inc./Romero v. Department of Health, Division
of Health Care Financing, 869 P.2d 979, 982 (Utah App. 1994).

2

In Romero, this Court also stated that "since the Medical
Assistance Act also gives DHCF the general responsibility of
'implementing, organizing, and maintaining the Medicaid Program,'
... the act must be viewed as also granting DHCF implicit
discretion to administer and interpret the Medical Assistance
Act." Romero, 869 P-2d at 982 n.2.

2

ISSUE 2:

The issue of whether the agency's rule conflicts

with a statute is a legal question.

Sanders Brine Shrimp v. Tax

Comm'n, 846 P.2d 1304, 1306 (Utah 1993).
STATEMENT OF THE CASE
A.

Nature of the Case.

This is a case to determine

whether DHCF reasonably denied Doxey-Hatch's application for
Medicaid reimbursement for care given Amber Peterson for the
period between September 6 and December 1, 1993. The amount at
issue is $18,301.66.
B.

Course of Proceedings.

Petitioner, Doxey-Hatch, is a

licensed long-term care facility and Medicaid provider in the
State of Utah which offers patients care at both the acute and
skilled nursing care levels.

For approximately two years prior

to these proceedings, Doxey-Hatch has provided medical care to
Amber Peterson for conditions resulting from her near drowning in
the Great Salt Lake. (T. at 8, 63)
On September 1, 1993, Amber was admitted to Primary
Children's Medical Center where she remained until September 6,
1993, when she was readmitted to Doxey-Hatch.

Doxey-Hatch did

not seek preadmission authorization to readmit Amber to its
facility, as required by applicable federal and state Medicaid
requirements following a hospital stay that requires a patient to
leave one facility and enter another for three days or more.
Utah Admin. Code R455-9-6G (1991).

Doxey-Hatch failed to: (1)

submit a preadmission transmittal (Form 10A); (2) request
immediate placement prior to Amber's readmission to Doxey-Hatch;
3

or (3) obtain authorization on the day after her readmission
date, since it was a holiday (Labor Day). (T. at 14-15,16,44).
Doxey-Hatch did not submit the Form 10A for Amber Peterson's
September 1993 hospital stay until December 1, 1993, 85 days
after it should have submitted the required documentation to
DHCF. (T. at 16).

However, in a letter sent to Doxey-Hatch on

January 25, 1994, DHCF explained that Doxey-Hatch's request that
it be reimbursed by Medicaid for care delivered between September
6, 1993 and November 30, 1993 was denied on the following
grounds:

following Amber Peterson's return to Doxey-Hatch from

Primary Children's Medical Center, on September 6, 1993, after a
stay of more than three days, Doxey-Hatch did not make telephone
contact with DHCF or complete the requisite Form 10A for
preadmission authorization.

As a result, Doxey-Hatch had failed

to comply with the requirements of Utah's preadmission program
and was ineligible to receive payment from Medicaid. (T. at 89).
On July 20, 1994, pursuant to Doxey-Hatch's request, a
formal administrative hearing was held before Margaret J. Clark,
Administrative Law Judge.

On August 19, 1994, the Administrative

Law Judge recommended that the agency's decision denying DoxeyHatch' s request for reimbursement be upheld.

(Recommended

Decision, Addendum B at 9).
On August 22, 1994, Joan Gallegos, the Director of the
Division of Health Care Financing adopted, in its entirety, the
Administrative Law Judge's Recommended Decision denying DoxeyHatch' s request for Medicaid reimbursement. (Final Agency Order,
4

Addendum C at 1).

Doxey-Hatch filed a Petition for Review of

Final Agency Action with this Court on September 20, 1994.
STATEMENT OF FACTS
Amber Peterson was admitted to Doxey-Hatch Medical Center
following an automobile accident in which she nearly drowned and
suffered serious and permanent injuries. (T. at 63).

Amber has

been in either a hospital or in a long-term care facility since
December 1991. (T. at 64). Her condition requires intensive
skill care.

Doxey-Hatch has, except for the period in question,

been reimbursed by Medicaid at a level commensurate with the
intensive skill care it has provided her.
On September 1, 1993, she was transferred from Doxey-Hatch
and admitted to Primary Children's Medical Center for treatment.
Five days later, on September 6, 1993, Amber returned to DoxeyHatch.

(T. at 8).

Because Amber's stay at Primary Children's

Medical Center exceeded three days, Doxey-Hatch was required
under state Medicaid policy to complete a preadmission
transmittal Form 10A seeking DHCF's authorization to resume
Medicaid reimbursement for Amber's stay at Doxey-Hatch.
Admin. Code R455-9-6G (1991).

Utah

Doxey-Hatch failed to complete the

requisite Form 10A on the date of Amber's readmission, September
6, 1993.

The facility eventually submitted a Form 10A, 85 days

following Amber's return to its facility.

(T. at 9).

Doxey-

Hatch successfully submitted the remaining necessary
documentation within the required 60-day period, and Medicaid
reimbursement was retroactively authorized for all services
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beginning on December 1, 1993, and not for the period in dispute
—

September 6, 1993 through November 30, 1993. (T. at 15).
On December 1, 1993, Doxey-Hatch applied for Medicaid

reimbursement for care delivered to Amber between September 6,
1993 and December 1, 1993. On January 25, 1994, DHCF denied this
request for reimbursement, stating that Doxey-Hatch had failed to
comply with the requisite preadmission authorization requirments
and was not eligible for Medicaid reimbursement for the period in
question.

The issue presented at the Formal Hearing held July

20, 1994 was whether the agency correctly denied Doxey-Hatch's
request for Medicaid reimbursement. (T. at 6).
At the Formal Hearing, Doxey-Hatch offered a series of
"excuses" for its failure to comply with the state's preadmission
authorization requirement.

These included: (1) the fact that

September 6, 1993 was Labor Day and its staff member who should
have prepared the Form 10A was not at work (T. 112); (2) Primary
Children's Medical Center did not notify DHCF that Amber Peterson
had been released back to Doxey-Hatch (T. 95); (3) Steve Booth,
Doxey-Hatch's Assistant Director of Nursing, who would have been
responsible for ensuring the appropriate prescreening, was on
vacation. Mr Booth terminated employment with Doxey-Hatch before
its failure to file a Form 10A was discovered. (T. 112, 131); (4)
Shannon Duncan, the person in charge of Doxey-Hatch's billing
office, was at that time embezzling funds from Doxey-Hatch and
not performing her job as required (T. 94, 105); and (5) Ms.
Burrell, of DHCF, should have ascertained that Amber's September

6

1993 hospital stay lasted more than three days when she conducted
a periodic review for Amber in October 1993 (T. 68, 69, 76, 79).
In her Recommended Decision, Administrative Law Judge
Margaret J. Clark ruled that DHCF correctly denied Doxey-Hatch's
request for Medicaid reimbursement for care rendered to Amber
Peterson from September 6, 1993 through November 30, 1993 due to
Doxey-Hatch's failure to comply with state preadmission
requirements.
Judge Clark ruled that R455-9, requiring preadmission
authorization for a patient's readmission to a licensed facility
following a hospital stay of three or more days was promulgated
in compliance with, and duly authorized by, both federal and
state law. (Recommended Decision, Addendum B at 2).

Judge Clark

cited this Court's recent decision in Romero as authority for
DHCF's discretion to administer and interpret the Medical
Assistance Act.

(Recommended Decision, Addendum B at 4).

Applying R455-9 to the facts of the instant case, Judge Clark
held that R455-9 was fairly applied in this case.
Decision, Addendum B at 6).

(Recommended

Judge Clark, unpersuaded by Doxey-

Hatch' s litany of excuses, ruled that "due to the extreme delay
(approximately 90 days) in submitting Form 10A and the numerous
opportunities Doxey-Hatch had to do so, beginning with September
7, 1993, the day after Labor Day, the petitioner failed to meet
its burden of proof that R455-9 was unfairly applied in this
case."

(Recommended Decision, Addendum B at 9).
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The Director of the Division of Health Care Financing, Joan
Gallegos, affirmed this decision in its entirety.

(Addendum C ) .

On September 20, 1994, Doxey-Hatch filed a Petition for Review of
Final Agency Action with this Court.
SUMMARY OF ARGUMENT
The instant case constitutes a "frivolous" appeal, pursuant
to Rule 33, Utah Rules of Appellate Procedure, since there is no
reasonable legal or factual basis supporting Doxey-Hatch's
arguments.

This case raises the same issues recently addressed

and resolved by this Court in South Davis Community Hospital,
Inc.,/Romero v. Utah Department of Health, Division of Health
Care Financing, 869 P.2d 979 (Utah App. 1994).
DHCF reasonably denied Doxey-Hatch's application for
Medicaid reimbursement for care given Amber Peterson during the
period of September 6, 1993 through November 30, 1993. DHCF's
denial was based on Doxey-Hatch's failure to complete a
preadmission Medicaid reimbursement document known as a "Form
10A" with the agency on the date that Amber was readmitted to
Doxey-Hatch following her return from Primary Children's Medical
Center on September 6, 1993. Doxey-Hatch's failure to obtain
preadmission authorization, pursuant to Utah Admin. Code R455-96G, precludes DHCF from reimbursing the facility for any and all
services provided to the patient for the period September 6, 1993
through November 30, 1993.

8

ARGUMENT
Introduction
Doxey-Hatch contends that DHCF unreasonably and irrationally
denied Medicaid reimbursement for the care provided to Amber
Peterson from September 6, 1993 through November 30, 1993.
Doxey-Hatch insists that, despite its failure to complete a Form
10A for Amber Peterson's readmission to its facility, it should
be reimbursed by Medicaid for the care it delivered during the
disputed period.
Doxey-Hatch acknowledges that it should have completed and
filed the Form 10A in a timely fashion (Petitioner's Brief at 6),
but asserts that a "slip-up in the paper work" (T. at 9) should
not stand in the way of its reimbursement.

Doxey-Hatch alleges

several reasons that excuse its failure to comply with the
preadmission requirements mandated by federal and state law.
However, this Court's recent decision in Romero and
relevant federal and state regulations regarding utilization
review procedures required for Medicaid programs support DHCF's
denial of Doxey-Hatch's request for reimbursement based on the
facility's failure to complete the preadmission Form 10A.
Overview of Utah's Medicaid and Utilization Review Programs
Medicaid was established by Congress in 1965 as Title XIX of
the Social Security Act "for the purpose of providing federal
financial assistance to States that choose to reimburse certain
costs of medical treatment for needy persons."
448 U.S. 267, 301 (1980).

Harris v. McRae,

In order to obtain reimbursement, a

9

participating state must develop a plan that complies with the
Medicaid statute and federal implementing regulations, see 42
U.S.C. § 1396; Atkins v. Rivera, 477 U.S. 154, 157 (1986), and it
must select a single agency to administer the plan.

42 U.S.C. §

1396a(a)(5) (1992).
Utah chose to participate in Medicaid with the adoption of
the Medical Assistance Act in 1981. DHCF is the designated Utah
agency responsible for administering the Medicaid program in
accordance with federal and state requirements.

Utah Code Ann. §

26-18-3(1) (Supp. 1994); Utah Code Ann. § 26-18-2.1 (1989).' DHCF
is responsible for "implementing, organizing, and maintaining the
Medicaid program." Utah Code Ann. § 26-18-2.1 (1989).

DHCF's

responsibilities are set forth in Utah Code Ann. § 26-18-2.3(1)
(1989), which provides, in pertinent part:
[T]he division is responsible for the effective and
impartial administration of this chapter in an
efficient, economical manner. The division shall
establish, on a statewide basis, a program to safeguard
against unnecessary or inappropriate use of Medicaid
services, excessive payments, and unnecessary or
inappropriate hospital admissions or lengths of stay
(emphasis added).

In addition, Utah's Medicaid statute provides:

"The department shall develop implementing policy in conformity
with this chapter, the requirements of Title XIX, and applicable
federal regulations."

Utah Code Ann. § 26-18-3(2) (Supp. 1994).

The State of Utah created DHCF and charged it with the
responsibility for "implementing, organizing, and maintaining the
Medicaid program and the.Utah Medical Assistance Program . . . in
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accordance with the provisions of this chapter and applicable
federal law."

Utah Code Ann. § 26-18-2.1 (1989).

The Utah Medical Assistance Act continues:
In accordance with the requirements of Title XIX of the
Social Security Act and applicable federal regulations,
[DHCF] is responsible for the effective and impartial
administration of this chapter in an efficient,
economical manner. [DHCF] shall establish, on a
statewide basis, a program to safeguard against
unnecessary or inappropriate use of Medicaid services,
excessive payments, and unnecessary or inappropriate
hospital admissions or lengths of stay. [DHCF] shall
deny any provider claim for services that fail to meet
criteria established by [DHCF] concerning medical
necessity appropriateness.
Utah Code Ann. § 26-18-2.3(1) (1989) (Emphasis added).
In its recent decision in South Davis Community Hospital,
Inc./Romero v. Department of Health, Division of Health Care
Financing, 869 P.2d 979 (Utah App. 1994), this Court has already
reviewed precisely the same issue raised in the instant case,
DHCF's discretion to interpret and its authority to apply its
utilization review program.

The Romero Court held "that the

legislature, by virtue of section 26-18-2.3(1), explicitly
granted DHCF discretion to establish criteria concerning Medicaid
reimbursement." .Id. at 982. Consistent with the authority
recognized by this Court, DHCF has promulgated duly authorized
rules to safeguard against unnecessary utilization of care and
services by Medicaid providers.
Pre-Admission Criteria
All Medicaid facilities in Utah must meet certain criteria
to qualify for reimbursement.

In pertinent part, Utah Admin.

11

Code R455-9-1 (1991) states that the purpose of Utah's
Preadmission and Continued Stay Review program is:
(2) to assure quality of life while safeguarding
against over or underutilization of services and costs;
and
(3) to ensure that certification for placement and
reimbursement of nursing care facility services or for
a State institution for acute care is given prior to
placement.
Authorization regarding nursing facility admissions is
governed by Utah Admin. Code R455-9-10 (1991).

It states:

A. All admissions and/or transfers to a nursing care
facility (SNF, ICF or IMR) must be authorized prior to
admission of the patient/resident. Placement will only
be authorized upon receipt of the Form 10/A, unless the
placement meets the conditions of immediate placement
need as defined in the preceding section. If the
provider requests, a receipt will be given for the Form
10/A when hand delivered by a representative of the
provider.
(Emphasis added).
Utah Admin. Code R455-9-6G (1991) requires preadmission
authorization when a patient returns to a nursing care facility
after a hospital stay of three days or longer:
Preadmission authorization will not be required for a
hospital admission when the applicant/recipient returns
to the original nursing care facility within less than
three consecutive days (the actual day of discharge is
not counted) of admission to the hospital.
A participating facility can also obtain preadmission
authorization by telephone contact. Utah Admin. Code R455-96(F)(1) (1991) provides for telephone contact for immediate
placement, allowing the Form 10A to be filed later:
[DHCF] will reimburse the nursing care facility for a
patient/resident who has received immediate placement
in that nursing care facility, without full assessment
12

following telephone authorization to the nursing care
facility by the Patient Assessment Section (Section).
Reimbursement authorization by telephone is only
effective for five working days unless the provider
completes the patient care transmittal (Form 10/A) and
mails it to the Section within the five working day
period following admission. "Working days" is defined
as all days except weekends and legal holidays.
Recognizing that emergencies may occur during uncovered
hours, or on weekends or holidays, DHCF allows a provider to
submit a Form 10A or make a telephone contact for immediate
placement under these exceptional circumstances:
The Section will make determinations via telephone
daily from 8:00 a.m. - 5:00 p.m., except weekends and
holidays. The Section Manager may make appropriate
administrative adjustments to section processing
requirements to cover emergencies occurring during
uncovered times.
Utah Admin. Code R455-9-6(CC) (1991).
In order to emphasize the importance of communication with
DHCF for even potential changes in the patient's needs, Utah
Admin. Code R455-9-6(M) (1991) requires:
1. Providers must make contact with the Division by
telephone or in writing when the needs of a
patient/resident change so as to possibly require
discharge or a different level of care.
• ••

3. The Provider is expected to inform [DHCF] of
additional pertinent facts related to the care/service
needs, diagnosis, medications, treatments, plan of
care, etc., that may not have been known previous to
the determination of medical need for admission and/or
continued stay by [DHCF].
(Emphasis added).
Strict compliance with these rules is essential.

If Utah

should fail to satisfactorily implement an effective utilization
13

review program, the Secretary of Health and Human Services will
decrease federal matching funds available to the state.

See 42

C.F.R. 456.1(b) (2) (1994) .
POINT I
IN LIGHT OF THIS COURT'S ROMERO DECISION,
DOXEY-HATCH'S APPEAL IS FRIVOLOUS.
Doxey-Hatch raises precisely the same legal issue that this
Court resolved in Romero—DHCF's discretion to interpret and
authority to implement its utilization review procedures in order
to avoid losing federal matching funds for Utah's Medicaid
Program.

See Romero, 869 P.2d 979, 982. Moreover, Romero

concerned the same question that Doxey-Hatch poses in this case-whether DHCF could reasonably deny Medicaid reimbursement to a
provider/facility based on the facility's failure to comply with
preadmission authorization requirements.

Consequently, pursuant

to Rule 33, Utah Rules of Appellate Procedure, this Court should
dismiss this appeal as frivolous and award appellee double costs
and reasonable attorney's fees on appeal.
For purposes of this Rule, this Court has held that a
"frivolous" appeal is one having no reasonable legal or factual
basis.

See Mauqhan v. Mauqhan, 770 P.2d 156 (Utah Ct. App.

1989);

Backstrom Family Ltd. Partnership v. Hall, 751 P.2d 1157

(Utah Ct. App. 1988); O'Brien v. Rush, 744 P.2d 306 (Utah Ct.
App. 1987) .
In the instant case, Doxey-Hatch raises no reasonable legal
or factual question which this Court has not previously

14

determined in Romero.

Thus this appeal must be deemed frivolous

justifying this Court's imposition of sanction under rule 33.
POINT II
DHCF'S DENIAL OF REIMBURSEMENT TO DOXEY-HATCH
FOR CARE DELIVERED FROM SEPTEMBER 6, 1993,
THROUGH NOVEMBER 30, 1993 BASED UPON DOXEYHATCH 'S FAILURE TO COMPLY WITH RELEVANT STATE
REGULATIONS, WAS REASONABLE AND RATIONAL.
Assuming arguendo that this Court does not believe that the
instant case constitutes a "frivolous" appeal, DHCF reasonably
denied reimbursement to Doxey-Hatch for the disputed period.
Doxey-Hatch points to a series of miscues and mishaps which
it believes excuses its failure to meet DHCF's regulations
regarding notification of any patient who returns to a facility
following a 3-day or longer hospitalization.

However, none of

these reasons either singularly or collectively relieves DoxeyHatch from meeting DHCF's requirement for preadmission
authorization under R455-9-6G (1991) .3
Thus, DHCF reasonably denied Doxey-Hatch's request for
Medicaid reimbursement.
POINT III
RULE R455-9 COMPLIES WITH FEDERAL
AND STATE MEDICAID LAWS.
Doxey-Hatch next attacks DHCF's Form 10A requirement
regarding preadmission authorization saying that R455-9-6G is
3

Even though this admission occurred on Labor Day, DoxeyHatch failed to make a telephone contact (R455-9-6(F)(1)) and
failed to qualify for an emergency administrative adjustment
(R455-9-6(CO. None of the other excuses tendered by Doxey-Hatch
justifies its failure to comply with this simple documentary
requirement.
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unreasonable and in excess of what federal Medicaid regulations
purportedly require.

However, the foregoing review of federal

Medicaid law and this Court's recent decision in Romero support
DHCF's discretion to create and implement criteria to safeguard
against unnecessary utilization of care and services by Medicaid
providers.

See Utah Code Ann. § 26-18-3(1) (Supp. 1994); id.. §

26-18-2.1 (1989); id. § 26-18-2.3(1) (1989).

In Romero, this

Court stated that "the legislature has, by virtue of section 2618-2.3(1), explicitly granted DHCF discretion to establish
criteria concerning Medicaid reimbursement." 869 P.2d at 982
(Utah App. 1994) (footnote omitted.)

Thus, states are required

to adopt state Medicaid plans to provide methods and procedures
to safeguard against unnecessary utilization of care and services
by Medicaid providers and to assure that Medicaid payments made
to those providers are consistent with efficiency, economy and
quality of care. .Id. at 982; see also 42 U.S.C. §
1396a(a)(30)(A) (Supp. V 1993).

The Romero Court further

recognized that, absent such regulations by state Medicaid plans,
states will lose federal Medicaid funding.
982.

Romero, 869 P.2d at

See 42 C.F. R. § 456.1 (1992); Commonwealth of Va. ex rel.

Va. Dep't of Medical Assistance Servs. v. Bowen, 683 F. Supp.
148, 153 (W.D.Va. 1988).

Therefore, DHCF has the discretion to
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establish and apply such criteria as the Form 10A requirement.4
CONCLUSION
For the foregoing reasons, DHCF's decision denying DoxeyHatch Medicaid reimbursement for the period of September 6, 1993
through November 30, 1993 should be affirmed.

In addition,

appellee DHCF should be awarded double costs and attorney fees
incurred in this frivolous appeal.
REQUEST RE ORAL ARGUMENT/PUBLISHED DECISION
Because there are no issues of substance in this case, oral
argument is not necessary.

However, in order to discourage the

waste of judicial resources and state agency resources through
the filing of frivolous appeals, this Court should publish its
decision in this case awarding appellee damages under rule 33.
RESPECTFULLY SUBMITTED this

day of March, 1995.
JAN GRAHAM
Attorney General

4

Doxey-Hatch's 85-day delay in filing the Form 10A with the
agency does not qualify under the two previous "exigent
circumstances" exceptions granted by the agency. The first
exception involved reliance on erroneous information furnished by
DHCF that the Form 10A was not required. The second exception
involved a facility contacting DHCF to notify it of the untimely
death of a person responsible for filing the Form 10A and its
inability to comply with the requirement on that same day.
Significantly, the Form 10A was filed the very next day by the
facility.
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Pub. L. 100-360, §4U(f)(10)(A)(iii), as amended by
Pub. L. 100-360, § 608(d)(21XE), inserted before period
at end "if a State requests that the individual not be
excluded".
Pub. L. 100-360, 5 41Kf)(10)(A)(ii). substituted "exclude" for "bar".
Subsec. (b). Pub. L. 100-360, § 411(f)(10)(CXiXV). as
amended by Pub. L. 100-485, § 608<dK21XF)(i), substituted "or under subpart III of part P of title VII of
such Act (as in effect before October 1, 1976) and
which has not been paid by the deadline established
by the Secretary pursuant to such respective section"
for ", and (2) which has not been paid by the deadline
established by the Secretary pursuant to section 338E
of the Public Health Service Act".
Subsec. (b)(1). Pub. L. 100-360. § 411(f)(10XCXiXn),
as amended by Pub. L. 100-485. § 608(d)(21)(G), substituted "an individual" for "a physician".
Subsec. (b)(2). Pub. L. 100-360. $411(f)(10XCXiXVI),
as amended by Pub. L. 100-485, §608(d)(21XFXi),
added par. (2).
Subsec. (d)(1). Pub. L. 100-360, § 411(fX10XCXi)(II),
as amended by Pub. L. 100-485, § 608(d)(21XG), substituted "an individual" for "a physician".
Subsec.
(d)(2).
Pub.
L.
100-360,
§411(fX10XCXi)(VII), as added by Pub. L. 100-485.
$608(d)(21XF), substituted "continues" for "continued".
Pub. L. 100-360. § 411(fX10XCXi)(II), as amended by
Pub. L. 100-485, §608(d)(21XG), substituted "individual" for "physician" in three places.
Subsec. (d)(4) to (6). Pub. L. 100-360,
§411(f)(10)(C)(iXII), as amended by Pub. L. 100-485.
$608(d)(21)(G), substituted "individual" for "physician" wherever appearing.
Subsec. (e). Pub. L. 100-360, § 411(f)(10)(CXi)(II), as
amended by Pub. L. 100-485, § 608(d)(21XG). substituted "individual" for "physician" in two places.
EFFECTIVE DATE OF 1988 AMENDMENTS

Amendment by Pub. L. 100-485 effective as if included in the enactment of the Medicare Catastrophic
Coverage Act of 1988, Pub. L. 100-360, see section
608(g)(1) of Pub. L. 100-485, set out as a note under
section 704 of this title.
Except as specifically provided in section 411 of Pub.
L, 100-360, amendment by section 411(f)(10XA) of
Pub. L. 100-360, as it relates to a provision in the Omnibus Budget Reconciliation Act of 1987, Pub. L.
100-203, effective as if included in the enactment of
that provision in Pub. L. 100-203, see section 411(a) of
Pub. L. 100-360, set out as a Reference to OBRA; Effective Date note under section 106 of Title 1, General
Provisions.
Amendment by section 411(f)(10XC)(i) of Pub. L.
100-360 effective 30 days after July 1, 1988, see section
411(f)(10)(C)(iii) of Pub. L. 100-360, set out as a note
under section 294f of this title.

rums ™

1320a-l. 1320a-3, 1320a-5, 1320a-7, 1320a-7a, 1320a-7b,
1320D-2. 1320D-3, 1320b-4. 1320b-5, 1320b-7, 1320b-8,
1320C-2. 132OC-10, 1382, 1382b, 1382g, 1382h, 13821.
1383c, 13950-1, 1395b-2, 13951-3, 1395u, 1395v,
1395W-1, 1395x, 1395z, 1395cc, 1395mm, 1395U, 1395w,
1395ww. 1395bbb. 1397d, 1766, 1997, 3013, 3026, 3027.
3035b, 6024, 8624, 10805, 11705 of this title; title 7 sections 2012, 2017, 2020, 3178; title 8 sections 1255a, 1522;
title 10 sections 1079, 1095; title 12 sections 1701q,
1715w, 17152-7; title 20 sections 1413, 1481; title 24 section 170a; title 25 sections 1622, 1680c; title 26 section
6103; title 29 sections 1144, 1583, 2215; title 38 sections
622, 629, 4108.
§ 1396. Appropriations
For the purpose of enabling each State, as far
as practicable under the conditions in such
State, to furnish (1) medical assistance on
behalf of families with dependent children and
of aged, blind, or disabled individuals, whose
income and resources are insufficient to meet
the costs of necessary medical services, and (2)
rehabilitation and other services to help such
families and individuals attain or retain capability for independence or self-care, there is
hereby authorized to be appropriated for each
fiscal year a sum sufficient to carry out the
purposes of this subchapter. The sums made
available under this section shall be used for
making payments to States which have submitted, and had approved by the Secretary, State
plans for medical assistance.
(Aug. 14, 1935, ch. 531, title XIX, § 1901, as
added July 30, 1965, Pub. L. 89-97, title I,
§ 121(a), 79 Stat. 343, and amended Dec. 31,
1973, Pub. L. 93-233, § 13(a)(1), 87 Stat. 960;
July 18, 1984, Pub. L. 98-369, div. B, title VI,
§ 2663(j)(3)(C), 98 Stat. 1171.)
AMENDMENTS

1984—Pub. L. 98-369 struck out "Health, Education,
and Welfare" after "Secretary".
1973—Pub. L. 93-233 substituted "disabled individuals" for "permanently and totally disabled individuals" incl. (1).
EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-369 effective July 18,
1984, but not to be construed as changing or affecting
any right, liability, status, or interpretation which existed (under the provisions of law involved) before
that date, see section 2664(b) of Pub. L. 98-369, set out
as a note under section 401 of this title.

EFFECTIVE DATE

EFFECTIVE DATE OF 1973 AMENDMENT

Section 4052(c) of Pub. L. 100-203 provided that:
"The amendments made by this section [enacting this
section and amending section 254o of this title] shall
be effective on the date of the enactment of this Act
[Dec. 22,19871."

Amendment by Pub. L. 93-233 effective with respect
to payments under section 1396b of this title for calendar quarters commencing after Dec. 31, 1973, see section 13(d) of Pub. L. 93-233, set out as a note under
section 1396a of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 254o, 294f of
this title; title 25 section 1616a.

§ 1396a. State plans for medical assistance

(a) Contents
A State plan for medical assistance must—
SUBCHAPTER X I X - G R A N T S T O STATES
(1) provide that it shall be in effect in all
F O R MEDICAL ASSISTANCE P R O G R A M S
political subdivisions of the State, and, if administered by them, be mandatory upon
SUBCHAPTER REFERRED TO IN OTHER SECTIONS
them;
This subchapter is referred to in sections 242b,
(2) provide for financial participation by
247b-l, 254b. 254c, 254e, 254h, 254n, 256, 263a, 294r.
the State equal to not less than 40 per
297n, 300e, 300e-6. 300x-4, 300y-21. 300z-5, 602, 603,
centum of the non-Federal share of the ex606, 614, 632a, 652, 654. 671, 672, 673, 682. 704. 705, 709.
912, 1301, 1302, 1306, 1308, 1309, 1310, 1315, 1316, 1318.
penditures under the plan with respect to
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which payments under section 1396b of this
title are authorized by this subchapter; and,
effective July 1, 1969, provide for financial
participation by the State equal to all of such
non-Federal share or provide for distribution
of funds from Federal or State sources, for
carrying out the State plan, on an equalization or other basis which will assure that the
lack of adequate funds from local sources will
not result in lowering the amount, duration,
scope, or quality of care and services available
under the plan;
(3) provide for granting an opportunity for
a fair hearing before the State agency to any
individual whose claim for medical assistance
under the plan is denied or is not acted upon
with reasonable promptness;
(4) provide (A) such methods of administration (including methods relating to the establishment and maintenance of personnel
standards on a merit basis, except that the
Secretary shall exercise no authority with respect to the selection, tenure of office, and
compensation of any individual employed in
accordance with such methods, and including
provision for utilization of professional medical personnel in the administration and,
where administered locally, supervision of administration of the plan) as are found by the
Secretary to be necessary for the proper and
efficient operation of the plan, (B) for the
training and effective use of paid subprofessional staff, with particular emphasis on the
full-time or part-time employment of recipients and other persons of low income, as community service aides, in the administration of
the plan and for the use of nonpaid or partially paid volunteers in a social service volunteer program in providing services to applicants and recipients and in assisting any advisory committees established by the State
agency, and (C) that each State or local officer or employee who is responsible for the expenditure of substantial amounts of funds
under the State plan, each individual who
formerly was such an officer or employee,
and each partner of such an officer or employee shall be prohibited from committing
any act, in relation to any activity under the
plan, the commission of which, in connection
with any activity concerning the United
States Government, by an officer or employee
of the United States Government, an individual who was such an officer or employee, or a
partner of such an officer or employee is prohibited by section 207 or 208 of title 18;
(5) either provide for the establishment or
designation of a single State agency to administer or to supervise the administration of the
plan; or provide for the establishment or designation of a single State agency to administer or to supervise the administration of the
plan, except that the determination of eligibility for medical assistance under the plan
shall be made by the State or local agency administering the State plan approved under
subchapter I or XVI of this chapter (insofar
as it relates to the aged) if the State is eligible to participate in the State plan program
established under subchapter XVI of this
chapter, or by the agency or agencies admin-
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istering the supplemental security income
program established under subchapter XVI
or the State plan approved under part A of
subchapter IV of this chapter if the State is
not eligible to participate in the State plan
program established under subchapter XVI of
this chapter;
(6) provide that the State agency will make
such reports, in such form and containing
such information, as the Secretary may from
time to time require, and comply with such
provisions as the Secretary may from time to
time find necessary to assure the correctness
and verification of such reports;
(7) provide safeguards which restrict the
use or disclosure of information concerning
applicants and recipients to purposes directly
connected with the administration of the
plan;
(8) provide that all individuals wishing to
make application for medical assistance under
the plan shall have opportunity to do so, and
that such assistance shall be furnished with
reasonable promptness to all eligible individuals;
(9) provide—
(A) that the State health agency, or other
appropriate State medical agency (whichever is utilized by the Secretary for the purpose specified in the first sentence of section 1395aa(a) of this title), shall be responsible for establishing and maintaining
health standards for private or public institutions in which recipients of medical assistance under the plan may receive care or
services,
(B) for the establishment or designation
of a State authority or authorities which
shall be responsible for establishing and
maintaining standards, other than those relating to health, for such institutions, and
(C) that any laboratory services paid for
under such plan must be provided by a laboratory which meets the applicable requirements of section 1395x(e)(9) of this title or
paragraphs (13) and (14) of section 1395x(s)
of this title, or, in the case of a laboratory
which is in a rural health clinic, of section
1395x(aa)(2)(G) of this title;
(10) provide—
(A) for making medical assistance available, including at least the care and services
listed in paragraphs (1) through (5) and
(17) of section 1396d(a) of this title, to—
(i) all individuals—
(I) who are receiving aid or assistance
under any plan of the State approved
under subchapter I, X, XIV, or XVI of
this chapter, or part A or part E of subchapter IV of this chapter (including individuals eligible under this subchapter
by reason of section 602(a)(37), 606(h),
or 673(b) of this title, or considered by
the State to be receiving such aid as authorized under section 614(g) of this
title),
(II) with respect to whom supplemental security income benefits are being
paid under subchapter XVI of this
chapter or who are qualified severely

and with respect to whom supplemental security income benefits are not being paid under
subchapter XVI of this chapter, based on the
variations between shelter costs in urban
areas and in rural areas) for determining eligibility for and the extent of medical assistance under the plan which (A) are consistent
with the objectives of this subchapter, (B)
provide for taking into account only such
income and resources as are, as determined in
accordance with standards prescribed by the
Secretary, available to the applicant or recipient and (in the case of any applicant or recipient who would, except for income and resources, be eligible for aid or assistance in the
form of money payments under any plan of
the State approved under subchapter I, X,
XIV, or XVI, or part A of subchapter IV, or
to have paid with respect to him supplemental security income benefits under subchapter
XVI of this chapter) as would not be disregarded (or set aside for future needs) in determining his eligibility for such aid, assistance,
or benefits, (C) provide for reasonable evaluation of any such income or resources, and (D)
do not take into account the financial responsibility of any individual for any applicant or
recipient of assistance under the plan unless
such applicant or recipient is such individual's spouse or such individual's child who is
under age 21 or (with respect to States eligible to participate in the State program established under subchapter XVI of this chapter),
is blind or permanently and totally disabled,
or is blind or disabled as defined in section
1382c of this title (with respect to States
which are not eligible to participate in such
program); and provide for flexibility in the
application of such standards with respect to
income by taking into account, except to the
extent prescribed by the Secretary, the costs
(whether in the form of insurance premiums,
payments made to the State under section
1396b(f)(2)(B) of this title, or otherwise and
regardless of whether such costs are reimbursed under another public program of the
State or political subdivision thereof) incurred for medical care or for any other type
of remedial care recognized under State law;
(18) comply with the provisions of section
1396p of this title with respect to liens, adjustments and recoveries
of medical assistance correctly paid,,5 transfers of assets, and
treatment of certain trusts;
[See main edition for text of (19) to (24)1
(25) provide—
(A) that the State or local agency administering such plan will take all reasonable
measures to ascertain the legal liability of
third parties (including health insurers,
group health plans (as defined in section
607(1) of the Employee Retirement Income
Security Act of 1974 [29 U.S.C. 1167(1)]),
service benefit plans, and health maintenance organizations) to pay for care and
services available under the plan, including—
• So in original

(i) the collection of sufficient information (including the use of information collected by the Medicare and Medicaid Coverage Data Bank under section 1320b-14
of this title and any additional measures
as specified by the Secretary in regulations) to enable the State to pursue claims
against such third parties, with such information being collected at the time of
any determination or redetermination of
eligibility for medical assistance, and
iSee main edition for text of(ii)t (B) to (D)3
(E) that in the case of prenatal or preventive pediatric care (including early and periodic screening and diagnosis services under
section 1396d(a)(4XB) of this title) covered
under the State plan, the State shall—
[See main edition for text o/(i)3
(ii) seek reimbursement from such third
party in accordance with subparagraph
(B);
(F) that in the case of any services covered under such plan which are provided to
an individual on whose behalf child support
enforcement is being carried out by the
State agency under part D of subchapter IV
of this chapter, the State shall—
[See main edition for text o/(i)3
(ii) seek reimbursement from such third
party in accordance with subparagraph
(B);
(G) that the State plan shall meet the requirements of section 1396e of this title (relating to enrollment of individuals under
group health plans in certain cases);
(H) that the State prohibits any health
insurer (including a group health plan, as
defined in section 607(1) of the Employee
Retirement Income Security Act of 1974 [29
U.S.C. 1167(1)3, a service benefit plan, and a
health maintenance organization), in enrolling an individual or in making any payments for benefits to the individual or on
the individual's behalf, from taking into account that the individual is eligible for or is
provided medical assistance under a plan
under this subchapter for such State, or
any other State; and
(I) that to the extent that payment has
been made under the State plan for medical
assistance in any case where a third party
has a legal liability to make payment for
such assistance, the State has in effect laws
under which, to the extent that payment
has been made under the State plan for
medical assistance for health care items or
services furnished to an individual, the
State is considered to have acquired the
rights of such individual to payment by any
other party for such health care items or
services;
[See main edition for text of (26) to (29)1
(30XA) provide such methods and procedures relating to the utilization of, and the
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payment for, care and services available
under the plan (including but not limited to
utilization review plans as provided for in section 1396b(i)(4) of this title) as may be necessary to safeguard against unnecessary utilization of such care and services and to assure
that payments are consistent with efficiency,
economy, and quality of care and are sufficient to enlist enough providers so that care
and services are available under the plan at
least to the extent that such care and services
are available to the general population in the
geographic area;
{See main edition for text of(B) and (C), (31)1
(32) provide that no payment under the
plan for any care or service provided to an individual shall be made to anyone other than
such individual or the person or institution
providing such care or service, under an assignment or power of attorney or otherwise;
except that—
(A) in the case of any care or service provided by a physician, dentist, or other individual practitioner, such payment may be
made (i) to the employer of such physician,
dentist, or other practitioner if such physician, dentist, or practitioner is required as a
condition of his employment to turn over
his fee for such care or service to his employer, or (ii) (where the care or service was
provided in a hospital, clinic, or other facility) to the facility in which the care or service was provided if there is a contractual arrangement between such physician, dentist,
or practitioner and such facility under
which such facility submits the bill for such
care or service;
(B) nothing in this paragraph shall be
construed (i) to prevent the making of such
a payment in accordance with an assignment from the person or institution providing the care or service involved if such assignment is made to a governmental agency
or entity or is established by or pursuant to
the order of a court of competent jurisdiction, or (ii) to preclude an agent of such
person or institution from receiving any
such payment If (but only if) such agent
does so pursuant to an agency agreement
under which the compensation to be paid to
the agent for his services for or in connection with the billing or coDection of payments due such person or institution under
the plan is unrelated (directly or indirectly)
to the amount of such payments or the billings therefor, and is not dependent upon
the actual collection of any such payment;
(C) in the case of services furnished
(during a period that does not exceed 14
continuous days in the case of an informal
reciprocal arrangement or 90 continuous
days (or such longer period as the Secretary
may provide) in the case of an arrangement
involving per diem or other fee-for-time
compensation) by, or incident to the services of, one physician to the patients of another physician who submits the claim for
such services, payment shall be made to the
physician submitting the claim (as if the
services were furnished by, or incident to,
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the physician's services), but only if aim
claim identifies (in a manner specified by
the Secretary) the physician who furntahS
the services; and
***u«a
(D) in the case of payment for a child.
hood vaccine administered before OctoW
1,1994, to individuals entitled to medicaliEu
sistance under the State plan, the State
plan may make payment directly to thS
manufacturer of the vaccine under a voliuu
tary replacement program agreed to by the
State pursuant to which the manufacturer
(i) supplies doses of the vaccine to provldm
administering the vaccine, (ii) periodically
replaces the supply of the vaccine, and urn
charges the State the manufacturer's price
to the Centers for Disease Control and Pre.
vention for the vaccine so administered
(which price includes a reasonable amount
to cover shipping and the handling of re.
turns);
{See main edition for text of (33) to (40)}
(41) provide that whenever a provider of
services or any other person is teradnated,
suspended, or otherwise sanctioned or prohib^
ited from participating under the State plan,
the State agency shall promptly notify the
Secretary and, in the case of a physician and
notwithstanding paragraph (7), the State
medical licensing board of such action;
[See main edition for text of(42)j
(43) provide for—
(A) informing all persons in the State who
are under the age of 21 and who have been
determined to be eligible for medical assistance including services described in section
1396d(a)(4)(B) of this title, of the availability of early and periodic screening, diagnostic, and treatment services as described in
section 1396d(r) of this title and the need
for age-appropriate immunizations against
vaccine-preventable diseases,
(B) providing or arranging for the provision of such screening services in all cases
where they are requested,
(C) arranging for (directly or through referral to appropriate agencies, organisations, or individuals) corrective treatment
the need for which is disclosed by such
child health screening services, and
(D) reporting to the Secretary (in a uniform form and manner established by the
Secretary, by age group and by basis of eligibility for medical assistance, and by not
later than April 1 after the end of each
fiscal year, beginning with fiscal year 1990)
the following information relating to early
and periodic screening, diagnostic, and
treatment services provided under the plan
during each fiscal year.
(i) the number of children provided
child health screening services,
(ii) the number of children referred for
corrective treatment (the need for which
is disclosed by such child health screening
services),
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456.607 Notification before inspection.
456.606 Personal contact with and observation of recipients and review of records.
456.600 Determinations by team.
456.610 Basis for determinations.
456.611 Reports on inspections.
456.612 Copies of reports.
456.613 Action on reports.
456.614 Inspections by utilization review
committee.
Subpart J—Penalty for Failure To Make a
Satisfactory Showing of An Effective InsHtutional Utittzation Control Program

456.650 Basis, purpose, and scope.
456.651 Definitions.
456.652 Requirements for an effective utilization control program.
456.653 Acceptable reasons for not meeting
requirements for annual on-site review.
456.654 Requirements
for content of
showings and procedures for submittal.
456.655 Validation of showings.
456.656 Reductions in FFP.
456.657 Computation of reductions in FFP.

(3) Specific requirements for an outpatient drug use review program.
(b) The requirements in this part are
based on the following sections of the
Act. Table 1 shows the relationship between these sections of the Act and the
requirements in this part.
(1) Methods and procedures to safeguard against unnecessary utilization of
care and services. Section 1902(aX30) r e quires t h a t t h e S t a t e plan provide
methods and procedures t o safeguard
against unnecessary utilization of care
and services.

$456.1 Basis and purpose of part.
(a) This part prescribes requirements
concerning control of the utilization of
Medicaid services including—
(1) A statewide program of control of
the utilization of all Medicaid services;
and

(2) Penalty for failure to have an effective program to control utilization of institutional services. Section 1903(gXl) provides for a reduction in the amount of
Federal Medicaid funds paid to a State
for long-stay inpatient services if the
State does not make a showing satisfactory to the Secretary that it has an
effective program of control over utilization of those services. This penalty
provision applies to inpatient services
in hospitals, mental hospitals, skilled
nursing facilities (SNF's), and intermediate care facilities (ICF's). Specific
requirements are:
(i) Under section 1903(gXlXA), a physician must certify at admission, and a
physician (or physician assistant or
nurse practitioner under the supervision of a physician) must periodically
recertify, the individual's need for inpatient care.
(ii) Under section 1903(gXl)(B), services must be furnished under a plan established and periodically evaluated by
a physician.
(iii) Under section 1903(g)(lXC), the
State must have in effect a continuous
program of review of utilization of care
and services under section 1902(a)(30)
whereby each admission is reviewed or
screened in accordance with criteria
established by medical and other professional personnel.
(iv) Under section 1903(gXlXD), the
State must have an effective program
under sections 1902(a) (26) and (31) of review of care in skilled nursing and intermediate care facilities and mental
hospitals. This must include evaluation
at least annually of the professional
management of each case.

(2) Specific requirements for the control of the utilization of Medicaid services in institutions.

(3) Medical review in skilled nursing facilities and mental hospitals. Section
1902(a)(26XA) requires t h a t the plan

Subpart K-Drug Use Review (DUR) Program and Electronic Claims Management System for Outpatient Drug
Claims

456.700 Scope.
456.702 Definitions.
456.703 Drug use review program.
456.705 Prospective drug review.
456.709 Retrospective drug use review.
456.711 Educational program.
456.712 Annual report.
456.714 DUR/surveillance and utilization review relationship.
456.716 DUR Board.
456.719 Funding for DUR program.
456.722 Electronic claims management system.
456.725 Funding of ECM system.
AUTHORITY: Sec. 1102 of the Social Security

Act (42 U.S.C. 1302), unless otherwise noted.
SOURCE: 43 FR 45266, Sept. 29, 1978, unless
otherwise noted.

Subpart A—General Provisions

305

26-18-2

HEALTH CODE

by § 17 of the act. For present provisions relating to confidential information, see Chapter 25
of this title

26-18-2.

Definitions.

As used in this chapter:
(1) "Applicant" means any person who requests assistance under the
medical programs of the state.
(2) "Division" means the Division of Health Care Financing within the
department, established under Section 26-18-2.1.
(3) "Client" means a person who the department has determined to be
eligible for assistance under the Medicaid program or the Utah Medical
Assistance Program established under Section 26-18-10.
(4) "Medicaid program" means the state program for medical assistance for persons who are eligible under the state plan adopted pursuant
to Title XIX of the federal Social Security Act.
(5) "Medical or hospital assistance" means services furnished or payments made to or on behalf of recipients of medical or hospital assistance
under state medical programs.
(6) "Recipient" means a person who has received medical or hospital
assistance under the Medicaid program or the Utah Medical Assistance
Program established under Section 26-18-10.
History: C. 1953, 26-18-2, enacted by L.
1981, ch. 126, § 17; 1988, ch. 21, § 1.
Amendment Notes. — The 1988 amendment, effective July 1, 1988, added present
Subsections (2) and (3), designated former Subsections (2) and (3) as Subsections (5) and (6),
and, in Subsection (6), substituted "has received medical or hospital assistance under the

Medicaid program or the Utah Medical Assistance Program established under Section
26-18-10" for "the department has determined
to be eligible for medical or hospital assistance
under the medical programs of the state."
Social Security Act. — Title XIX of the federal Social Security Act is compiled as 42
U.S.C. § 1396 et seq.

26-18-2.1. Division — Creation.
There is created, within the department, the Division of Health Care Financing which shall be responsible for implementing, organizing, and maintaining the Medicaid program and the Utah Medical Assistance Program
established in Section 26-18-10, in accordance with the provisions of this
chapter and applicable federal law.
History: C. 1953, 26-18-2.1, enacted by L.
1988, ch. 21, § 2.

Effective Dates. — Laws 1988, ch. 21, § 10
makes the act effective on July 1, 1988.

26-18-2.2. Director — Appointment — Responsibilities.
The director of the division shall be appointed by the executive director of
the department. The director of the division may employ other employees as
necessary to implement the provisions of this chapter, and shall:
(1) administer the responsibilities of the division as set forth in this
chapter;
(2) prepare and administer the division's budget; and
(3) establish and maintain a state plan for the Medicaid program in
compliance with federal law and regulations.
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History. C. 1953, 26-18-2.2, enacted by L.
1988, ch. 21, § 3.

26-18-3

Effective Dates. — Laws 1988, ch 21, § 10
makes the act effective on July 1, 1988.

26-18-2.3- Division responsibilities — Emphasis — Periodic assessment.
(1) In accordance with the requirements of Title XIX of the Social Security
Act and applicable federal regulations, the division is responsible for the
effective and impartial administration of this chapter in an efficient, economical manner. The division shall establish, on a statewide basis, a program to
safeguard against unnecessary or inappropriate use of Medicaid services, excessive payments, and unnecessary or inappropriate hospital admissions or
lengths of stay. The division shall deny any provider claim for services that
fail to meet criteria established by the division concerning medical necessity
appropriateness. The division shall place its emphasis on high quality care to
recipients in the most economical and cost-effective manner possible, with
regard to both publicly and privately provided services.
(2) The division shall implement and utilize cost-containment methods,
where possible, which may include, but are not limited to:
(a) prepayment and postpayment review systems to determine if utilization is reasonable and necessary;
(b) preadmission certification of nonemergency admissions;
(c) mandatory outpatient, rather than inpatient, surgery in appropriate cases;
(d) second surgical opinions;
(e) procedures for encouraging the use of outpatient services;
(f) coordination of benefits; and
(g) review and exclusion of providers who are not cost effective or who
have abused the Medicaid program, in accordance with the procedures
and provisions of federal law and regulation.
(3) The director of the division shall periodically assess the cost effectiveness and health implications of the existing Medicaid program, and consider
alternative approaches to the provision of covered health and medical services
through the Medicaid program, in order to reduce unnecessary or unreasonable utilization.
History: C. 1953, 26-18-2.3, enacted by L.
1988, ch. 21, § 4.
Social Security A c t — Title XIX of the federal Social Security Act is compiled as 42
U.SC. § 1396 et seq.

Effective Dates. — Laws 1988, ch. 21, § 10
makes the act effective July 1, 1988.

26-18-3. Administration of Medicaid program by department.
(1) The department shall be the single state agency responsible for the
administration of the Medicaid program in connection with the United States
Department of Health and Human Services pursuant to Title XIX of the
Social Security Act.
(2) The department shall develop implementing policy in conformity with
this chapter, the requirements of Title XIX, and applicable federal regulations.
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Section
26-18-302.
26-18-303.

Department to award grants —
Applications,
Content of applications.

Section
26-18-304.
26-18-305.

Process and criteria for awarding grants.
Report on implementation.

PARTI
MEDICAL ASSISTANCE PROGRAMS
26-18-2.1. Division — Creation.
Sunset Act. — Section 63-55-226 provides
that the Division of Health Care Financing is
repealed July 1, 2004.

26-18-2.3. Division responsibilities — Emphasis — Periodic assessment.
NOTES TO DECISIONS
Resource preservation.
Utah does not have a "resource spend down*
provision in its Medicaid plan, nor any statement of policy expressing a desire to preserve
the resources of potential beneficiaries. Utah's
statutes seem to evince a legislative concern for
economy and efficiency in the Medicaid program, not the preservation of applicants' assets.

Allen v. Utah Dep't of Health, 829 P.2d 122
(Utah Ct. App. 1992), afTd, 850 P.2d 1267 (Utah
1993).
It is not unreasonable for the division to
apply a fixed asset limit forbidding persons to
adjust their assets to become eligible for Medicaid benefits. Allen v. Utah Dep't of Health, 850
P.2d 1267 (Utah 1993).

26-18-3. Administration of Medicaid program by department — Disciplinary measures and sanctions —
Funds collected.
(1) The department shall be the single state agency responsible for the
administration of the Medicaid program in connection with the United States
Department of Health and Human Services pursuant to Title XIX of the Social
Security Act.
(2) The department shall develop implementing policy in conformity with
this chapter, the requirements of Title XIX, and applicable federal regulations.
(3) The department may, in its discretion, contract with the Department of
Human Services or other qualified agencies for services in connection with the
administration of the Medicaid program, including but not limited to the
determination of the eligibility of individuals for the program, recovery of
overpayments, and enforcement of fraud and abuse laws to the extent
permitted by law and quality control services.
(4) The department shall provide, by rule, disciplinary measures and
sanctions for Medicaid providers who fail to comply with the rules and
procedures of the program, provided that sanctions imposed administratively
may not extend beyond:
(a) termination from the program;
(b) recovery of claim reimbursements incorrectly paid; and
(c) those specified in Section 1919 of Title XIX of the federal Social
Security Act.
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(3) (a) The district court, without a jury, shall determine all questions of
fact and law and any constitutional issue presented in the pleadings,
(b) The Utah Rules of Evidence apply injudicial proceedings under this
section.
History: C. 1953, 63-46b-15, enacted by L.
1987, ch. 161, § 271; 1988, ch. 72, § 25; 1990,
ch. 132, § 1.

Amendment Notes. — The 1990 amendment, effective April 23,1990, added the exception at the end of Subsection (l)(a).

NOTES TO DECISIONS
ANALYSIS
Final agency action.
Function of district court.
Right to judicial proceeding.
Cited,
„. ,
..
Final agency action.
Industrial Commission's determination of
wrongful discharge was not final, and so not
reviewable under this section, because the
commission and the parties had not resolved
the issue of reimbursement for lost wages and
benefits as required by § 34-28-19(2). Parkdale
Care Ctr. v. Frandsen, 837 P.2d 989 (Utah Ct.
App. 1992).
^.
j.>
r J- x • J.
_*
Function of district court
Section 63-46b-16(l) provides that all final
agency decisions through formal adjudicative
proceedings will be reviewed by the Utah Supreme Court or Court of Appeals. Therefore,
the district court will no longer function as intermediate appellate court except to review informal adjudicative proceedings de novo pursu-

ant to Subsection (l)(a) of this section. In re
Topik, 761 P.2d 32 (Utah Ct. App. 1988), cert.
denied, 773 P.2d 45 (Utah 1989).
The only appellate jurisdiction statutorily
delegated to the district court is to review informal agency adjudicative proceedings. State
v. Humphrey, 794 P.2d 496 (Utah Ct. App.
1990)
Right to judicial proceeding.
District court erred in declining a de novo
review of a dentist's claim to licensure by reciprocity, where there had been no proceeding on
his application that was sufficiently judicial in
nature, and he had not yet had the licensing
agency's action reviewed in a "trial-type hearm
g-" Kirk v. Division of Occupational & Professional Licensing, 815 P.2d 242 (Utah Ct.
^
1991)
Cited in Southern Utah Wilderness Alliance
v. Board of State Lands & Forestry, 830 P.2d
233 (Utah 1992); Bonneville Int'l Corp. v. Utah
State Tax Comm'n, 219 Utah Adv. Rep. 52 (Ct.
App. 1993).

63-46b-16. Judicial review — Formal adjudicative proceedings*
(1) As provided by statute, the Supreme Court or the Court of Appeals has
jurisdiction to review all final agency action resulting from formal adjudicative proceedings.
(2) (a) To seek judicial review of final agency action resulting from formal
adjudicative proceedings, the petitioner shall file a petition for review of
agency action with the appropriate appellate court in the form required
by the appellate rules of the appropriate appellate court.
(b) The appellate rules of the appropriate appellate court shall govern
all additional filings and proceedings in the appellate court.
(3) The contents, transmittal, and filing of the agency's record for judicial
review of formal adjudicative proceedings are governed by the Utah Rules of
Appellate Procedure, except that:
(a) all parties to the review proceedings may stipulate to shorten, summarize, or organize the record;
(b) the appellate court may tax the cost of preparing transcripts and
copies for the record:
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(i) against a party who unreasonably refuses to stipulate to
shorten, summarize, or organize the record; or
(ii) according to any other provision of law.
(4) The appellate court shall grant relief only if, on the basis of the agency's
record, it determines that a person seeking judicial review has been substantially prejudiced by any of the following:
(a) the agency action, or the statute or rule on which the agency action
is based, is unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statute;
(c) the agency has not decided all of the issues requiring resolution;
(d) the agency has erroneously interpreted or applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making process, or has failed to follow prescribed procedure;
(f) the persons taking the agency action were illegally constituted as a
decision-making body or were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or
implied by the agency, that is not supported by substantial evidence when
viewed in light of the whole record before the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to the agency by statute;
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency justifies the inconsistency by giving facts and reasons that demonstrate a
fair and rational basis for the inconsistency; or
(iv) otherwise arbitrary or capricious.
History: C. 1953, 63-46b-16, enacted by L.
1987, ch. 161, § 272; 1988, ch. 72, § 26.
Cross-References. — Review of proceed-

ings before State Tax Commission, jurisdiction
and standard, §§ 59-1-601, 59-1-610.

NOTES TO DECISIONS
ANALYSIS
..
Agency action.
Applicability of section.
Arbitrary action.
Conflicting evidence.
Factual findings.
Final order.
Function of district court.
jurisdictional hearing by board.
Frior practice.
K a n i of review.
—Interpretation of statutory term.
—Questions of law.
Substantial evidence test.
Substantial prejudice.
Whole record test.

trial Comm'n, 855 P.2d 267 (Utah Ct. App.
1993).

A

Applicability of section.
Subsection (4) deals with judicial relief, not
judicial review. It does not affect the degree of
deference an appellate court grants to an
agency's decision. Rather, it ensures that relief
g h o u l d n o t b e granted
w h e r i j although the
a g e n c y commitied
err0Tt t h e e r r o r w a s h a r m .
legs M o r t o n Intl> Inc v U t a h S t a t e
C o m m n 814 R 2 d 5 8 1 ( U t a h 1991)

Agency action.
Whether the Industrial Commission acted
contrary to its own rule is governed by Subsection (4)(h)(ii) of this section. Ashcroft v. Indus-

Tax

' '
'
Arbitrary action.
Industrial commission's denial of occupat i o n a l disease disability benefits based upon a
solitary finding regarding the ultimate issue of
causation failed to disclose the steps by which
the ultimate factual conclusions, or conclusions
of mixed fact and law, were reached, and therefore rendered the action arbitrary. Adams v.
Board of Review, 821 P.2d 1 (Utah Ct. App.
1991).
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tion, because jurisdiction attached under the
statute in effect when the petition for review
was filed. National Parks & Conservation Ass'n
v. Board of State Lands, 869 P.2d 909 (Utah
1993).

Certiorari.
When exercising certiorari jurisdiction
granted by this section, the Supreme Court
reviews the decision of the Court of Appeals,
not of the trial court; therefore, the briefs of the

- f ^ a d j u ^ c a t i v e proceedings
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decrees that originate in formal adjudicative
proceedings in agency actions. Southern Utah
Wilderness Alliance v. Board of State Lands &
Forestry, 830 P.2d 233 (Utah 1992).

B o A - d v- Okubo, 831 P.2d 97 (Utah X992).
C i t e d ^ g t a t e v Humphrey, 823 P.2d 464
m^an 1991)

CHAPTER 2a
COURT OF APPEALS
Section
78-2a-3.

Court of Appeals jurisdiction.

78-2a-3, Court of Appeals jurisdiction.
(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and
to issue all writs and process necessary:
(a) to carry into effect its judgments, orders, and decrees; or
(b) in aid of its jurisdiction.
(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over:
(a) the final orders and decrees resulting from formal adjudicative
proceedings of state agencies or appeals from the district court review of
informal adjudicative proceedings of the agencies, except the Public
Service Commission, State Tax Commission, Board of State Lands, Board
of Oil, Gas, and Mining, and the state engineer;
(b) appeals from the district court review of:
(i) adjudicative proceedings of agencies of political subdivisions of
the state or other local agencies; and
(ii) a challenge to agency action under Section 63-46a-12.1;
(c) appeals from the juvenile courts;
(d) appeals from the circuit courts, except those from the small claims
department of a circuit court;
(e) interlocutory appeals from any court of record in criminal cases,
except those involving a charge of a first degree or capital felony;
(f) appeals from a court of record in criminal cases, except those
involving a conviction of a first degree or capital felony;
(g) appeals from orders on petitions for extraordinary writs sought by
persons who are incarcerated or serving any other criminal sentence,
except petitions constituting a challenge to a conviction of or the sentence
for a first degree or capital felony;
(h) appeals from the orders on petitions for extraordinary writs challenging the decisions of the Board of Pardons and Parole except in cases
involving a first degree or capital felony;
6

ment, and Coverage, Health Care Financing Administration, Department of Health and Human Services, 6324 Security Blvd., Baltimore, Maryland
21207, phone (301) 594-6719.
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R455-8. Chiropractors' Services.
R455-8-1
R455-8-1
Pursuant to Utah Code Annotated, Second Replacement, Volume 7A, 1983 "Pocket Supplement" Section
63-46-5.7, State agencies are required to review their
rule-making at five year intervals. This rule-making
reaffirms the continuation of policy expressed in
adopted rule MA-79-7 (Archives Accession Nuinber
3206): Chiropractic Services are not a benefit under
Medicaid. This rule will therefore continue for another 5 year period unless repeal action is taken.
There is no fiscal impact anticipated as a result of
this continuation of policy.
1987

36-1-5

R455-9. Nursing Facility Preadmission/Continued Stay Review and
Level of Care Criteria.
R455-9-1. Purpose.
R455-9-2. Authority.
R455-9-3. Availability.
R455-9-4 Safeguarding of Client Information.
R455-9-5. Free Choice of Providers.
R455-9-6. General Policy.
R455-9-7. Definition of Valid Contact.
R455-9-8. Definition of Invalid Contact.
R455-9-9. Procedures for Processing Preadmission
Reviews, Initial Contact.
R455-9-10. Authorizations.
R455-9-11. Processing.
R455-9-12. Continued Stay Review.
R455-9-13. Weekly Consultative Committee.
R455-9-14. Determination by Patient Assessment
Section.
R455-9-15. Approval Action.
R455-9-16. Deferral Action.
R455-9-17. Denial Action.
R455-9-18. Change in Reimbursement Status of Patient/Resident.
R455-9-19. Physician Certification/Recertification.
R455-9-20. Provider Responsibilities of Notice to the
State Medicaid Agency.
R455-9-21. Preadmission/Continued Stay Review
and Level of Care Criteria.
R455-9-22. Level of Care Definitions.
R455-9-23. Criteria for Intermediate Care.
R455-9-24. Criteria for Intermediate Care II.
R455-9-25. Criteria for Intermediate Care L
R455-9-26. Criteria for Skilled Care II.
R455-9-27. Criteria for Skilled Care-I.
R455-9-28. Limitations on Medicaid Reimburseihent
for Services Provided by a Skilled Nursing Facility
(SNF) or an Intermediate Care Facility (ICF).
R455-9-29. Criteria for Approval of Medicaid Reimbursement in an Intermediate Care Facility for- the
Mentally Retarded (ICF/MR).
R455-9-30. Level of Care IMR-I.
R455-9-31. Level of Care of IMR-II.
R455-9-32. Level of Care of IMR-HI.

R455-9-33. Limitations on Medicaid Reimbursement
for Services Provided by an Intermediate Care Fa
cihty for the Mentally Retarded (ICF/MR).
R455-9-34. ICF/MR Day Treatment.
R455-9-35. Preadmission Screening and Annual Resident Review (PASARR) Requirements for Persons
with Mental Retardation/Related Conditions
and/or Mental Illness — Purpose.
R455-9-36. PASARR Authority.
R455-9-37. PASARR Definitions.
R455-9-38. PASARR Preadmission Requirements.
R455-9-39. PASARR Hospital Readmission Requirements.
R455-9-40. PASARR Telephone Contact Authorization Requirements.
R455-9-41. PASARR Requirements for Annual Review.
R455-9-42. Suspension of PASARR Requirements for
Residents Readmitted to Nursing Facilities after
January 1, 1989.
R455-9-1. Purpose.
A. The purpose of the Preadmission and Continued
Stay Review programs set forth herein is to enable
the Division of Health Care Financing (hereafter "Division"):
1.- to identify, statewide, the medical need of Title
XIX applicants/recipients who are patients/residents
of nursing care facilities or desire to be admitted to
nursing care facilities in order to provide the appropriate type of care and services for illness or disability;
2. to assure guality of life while safeguarding
against over or underutilization of services and costs;
and
3. to ensure that certification for placement and
reimbursement of nursing care facility services or for
a State institution for acute care is given prior to
placement; and
4 to ensure that persons with mental retardation/related conditions and/or mental illness seeking
admission to or continued stay in nursing facilities
are assessed for their need for active treatment services specific to these diagnoses.
B. Approval by the Division for nursing care for a
Medicaid applicant/recipient is given only after professional analysis of alternative resources and settings of care appropriate to the total needs of the patient have been evaluated. Alternatives to nursing
facility care may include, but are not necessarily limited to, the following community resources:
1. family;
2. homemaking services;
3. diet and nutrition;
4. socialization;
5. recreation;
6. physical therapy;
7. speech rehabilitation;
8. transportation;
9. economic assistance;
10. legal assistance;
11. counseling;
12. mental health services;
13. social support services;
14. housing assistance;
15. handicapped services;
16. services provided when applicable under Titles
ID, IV, VI, XVHI, and XX.
C. The decision to deny or grant preadmission or
continued stay is an exercise of professional judg-

ment, utilizing developed criteria applied by qualified
professionals licensed in the healing arts.
D. The Division staff will be available during regular business hours to assist applicants/recipients and
providers, either by telephone or personal appointment upon request, in complying with the requirements of this program. The nursing facility will make
application for preadmission authorization by submitting a plan of care developed and approved by the
attending physician and the director of nurses, in accordance with current physician orders and certified
as deliverable by the facility administrator. The application when accepted and approved by the Patient
Assessment Section will constitute an agreement for
payment of care/services.
R455-9-2. Authority.
A. The authority for the evaluation of each applicant's or recipient's need for admission and continued
stay in the Skilled Nursing Facility and Intermediate
Nursing Facility is defined under Federal Regulation
42 CFR 456.271 Medicaid Agency Review of Need for
Admission (SNF), 42 CFR 456.371 Exploration of Alternative Services (ICF), 42 CFR 456.372 Medicaid
Agency Review of Need for Admission (ICF), 42 CFR
456.331 Continued Stay Review Required (SNF), 42
CFR 456.431 Continued Stay Review Required (ICF),
and the Omnibus Budget Reconciliation Act of 1987
(PL 100-203). The Division, in order to meet the requirements of the above regulations, has assigned the
authority to assess the medical and social need, evaluate the level of care and assure appropriate placement to meet the applicant's or recipient's medical
need to the Patient Assessment Section (hereafter
"Section"), Bureau of Facility Review.
B. The Section has developed policies, procedures
and medical criteria that will insure each applicant
or recipient is assessed prior to placement and/or reimbursement, and to determine the duration of stay
based upon continued review. These actions will safeguard against unnecessary or inappropriate use of
Medicaid services and/or payment, while assuring the
quality of services.
C. Under waiver authority granted to the Division
effective January 1, 1982, these policies and procedures are designed to meet the intent of and are in
lieu of all waiverable utilization review requirements
of 42 CFR Part 456, Subpart D, and meet the utilization review requirements of 42 CFR Part 456, Subparts E, F, and G. Medical Care Evaluation Studies
required under 42 CFR 456.341 — 345 are covered
under policies and procedures for Surveillance and
Utilization Review/Medical Care Evaluation Studies
in the Bureau of Facility Review, Policy and Procedures Manual, Part C.
D. These policies and procedures also specify how
physician certification and recertification requirements will be met in accordance with 42 CFR
456.160, 42 CFR 456.260, and 42 CFR 456.360.
E. The provisions of the Preadmission and Continued Stay Programs shall be governed by the Social
Security Act, the laws of the State of Utah, under
authority as granted by regulation as set forth in the
42 Code of Federal Regulation and Title XIX State
Plan with which the Division ensures compliance.
R455-9-3. Availability.
A. Preadmission Assessment Evaluation is required for recipients of Title XIX (Medicaid) and applicants for Title XIX (Medicaid) who are pending
eligibility determination.

1. This includes any applicants or recipients already in a nursing facility who will be reclassified
from a skilled care level funded by Medicare and/or
Medicaid to Medicaid skilled or intermediate care.
2. Preadmission Assessment Evaluation is required for the following persons, if application for Title XIX (Medicaid) is anticipated within 90 days:
a. persons who are in a nursing facility and currently funded from other sources including, but not
limited to, Medicare, Veterans Administration and
private pay; and
b. persons who have been referred by the mental
health center or have a civil commitment to the mental health system.
B. Failure by the provider to complete Preadmission requirements will result in noncoverage of nursing facility care retroactive to eligibility application.
C. The preadmission assessment is also available
for any other individual who requests this service.
R455-9-4. Safeguarding of Client Information.
A. The use or dissemination of any information
concerning an applicant/recipient for any purpose not
directly connected with the administration of the Preadmission and Continued Stay Program is prohibited
except on written consent of the applicant/recipient,
his attorney, or his responsible parent or guardian.
(42 CFR 431.115)
B. Providers are responsible to ensure that information on patients who are not applicants for, or recipients of, Medicaid is not released without permission of the patient or guardian. The Division shall
make available a form for this purpose.
R455-9-5. Free Choice of Providers.
A. A recipient may request service from any certified nursing care facility provider subject to 42 CFR
431.51.
B. A recipient who believes that the recipient's
freedom of choice of provider has been denied or impaired may request a fair hearing pursuant to 42
CFR 431.200.
C. A recipient's participation in medical assistance
does not preclude the recipient's rights to seek and
pay for services not covered by Medicaid.
R455-9-6. General Policy.
A. The following policies apply to all Medicaid facilities and patients:
1. Physician Certification for inpatient services
will be performed by a physician consultant for the
Division. The state physician consultant will certify
the patient's/resident's need for care/services based
upon orders of the attending physician, the written
plan of care, and state and federal level of care criteria as found in 42 CFR 405.127, 405.128, 405.128a
and in R455-9-19.
B. Responsible Agencies
1. Authorization for placement or receiving an inter-facility transfer as related to SNF and ICF reimbursement for the Medicaid applicant/recipient, and
IMR for the developmentally disabled/mentally retarded applicant/recipient, shall be the express authority of the Division. This does not preclude discharging patients/residents in accordance with certified 'discharge planning procedures.
2. Authorization for placement, transfer and discharge as related to the Utah State Hospital has been
contracted with the State Division of Mental Health,
Department of Social Services.
3. Authorization for conducting in nursing facilities (except ICFs/MR) the Preadmission Screening
and Annual Resident Review (PASARR) as specified

in the Omnibus Budget Reconciliation Act of 1987
(OBRA 1987), Section 1919 (b) (3) (F), shall be the
responsibility of the Department of Social Services,
Division of Services to the Handicapped (for persons
with mental retardation/related condition) and the
Division of Mental Health (for those persons with
mental illness) and is governed pursuant to a Memorandum of Understanding with the Department of
Social Services.
C. The Division will maintain final authority for
the determination of continuing care need and level
of care for Title XIX patients/residents in nursing
care facilities and in the Utah State Hospital.
D. The Division will ensure the initial and periodic
comprehensive medical, social and psychological assessments by an interdisciplinary team of health professionals, and when it is determined to be appropriate, facilitate discharge planning. The applicant/recipient may elect to remain in the facility
without reimbursement.
E. Discharge Planning:
1. The Weekly Consultive Committee will review
each patient's/resident's discharge plan. When the
status of the patient/resident is changed, the Committee will ensure that the patient/resident has a
planned program of post discharge care that takes
his/her care/service needs into account.
2. The Provider must designate a staff member for
discharge planning. The discharge plan shall be included on the Patient Care Transmittal-Form 10/A.
3. When the Division initiates a discharge action,
the Section social worker will contact the Provider
and/or the Discharge Planning Designee to coordinate the implementation of the discharge plan to insure that post discharge needs are met.
4. However, when Title XIX (Medicaid) reimbursement is available for the patient/resident at a different level of care within the same facility, the discharge plan may be reevaluated, but it is not required
that the Section social worker contact the Provider or
the Discharge Planning Designee as required above.
F. Telephone Contact for Immediate Placement:
1. The Division will reimburse the nursing care
facility for a patient/resident who has received immediate placement in that nursing care facility, without
full assessment following telephone authorization to
the nursing care facility by the Patient Assessment
Section (Section). Reimbursement authorization by
telephone is only effective for five working days unless the provider completes the patient care transmittal (Form 10/A) and mails it to the Section within the
five working day period following admission. "Working days" is defined as all days except weekends and
legal holidays.
2. For applicants/residents of nursing facilities (except ICFs/MR), results of the Identification (ID)
Screening, as required by OBRA 1987, Section 1919
(e) (7), for mental retardation/related conditions and
mental illness diagnoses, and the ID Screening document number, must be available when requesting
telephone contact for immediate placement If there
is a positive finding of mental retardation/related
conditions and/or mental illness from the ID screening, the Preadmission Screening and Annual Resident Review (PASARR) Determination findings must
be supplied through the Department of Social Services, Divisions of Services to the Handicapped and/or
r e n t a l Health.
a.) A copy of the ID Screening and if appropriate,
the PASARR Determination must be submitted in
accordance with R455-9-7.

3. The provider is responsible and required to complete the contact with the Section. The providers accept a patient/resident at their own risk and liability
without obtaining preadmission approval by the Division.
G. Preadmission authorization will not be required
for a hospital admission when the applicant/recipient
returns to the original nursing care facility within
less than three consecutive days (the actual day of
discharge is not counted) of admission to the hospital.
However, if the condition of a patient/resident returning to intermediate care or intermediate care for the
mentally retarded in less than three-consecutive days
(the actual day of discharge is not counted) may require skilled care, the nursing care facility must
make immediate telephone contact with the Section.
H. Patients/Residents who leave the nursing care
facility more than two consecutive days against medical advice, or who fail to return within two consecutive days after an authorized leave of absence, will be
considered discharged from the Medicaid nursing
care program and must complete all preadmission requirements before admission or readmission into the
program. Providers are responsible to report all such
instances.
I. Patients/residents who leave the nursing facility
(except ICFs/MR) under G and H above, who are subject to the PASARR Determination process, must be
reassessed under the PASARR Determination process
prior to readmission.
J. Weekly Consultive Committee Meetings shall
be held in order to process applications for which an
individual health professional desires additional professional consultation. The Consultive Committee is
chaired by the physician consultant and is comprised
of additional health professionals as needed. Determinations made in the committee meetings shall be documented on the Committee Action Report Form.
K. Supplemental Onsite Review (SOR) will be performed by a health professional from the Division at
the Division's discretion when a question of appropriateness of placement cannot be resolved by telephone
or written documentation. The Division will also complete a Supplemental Onsite Review on written or
telephone request of the Medicaid patient/resident,
guardian or provider in the case of an adverse action.
L. Continued Stay Review:
1. The Division will provide at a minimum a 30,
90, and 180-day interim telephone review for determination of the need for continued nursing care and
services. For administrative purposes, the 30, 90, and
180-day review of continued stay will be defined as
completion during the calendar month in which it is
due. An alternate schedule of more frequent review
may be established based upon the professional evaluation of the patient's/resident's medical need for services.
2. Providers must make appropriate personnel and
information reasonably accessible to the Division by
telephone.
M. Changes in Patient Condition and/or Treatment Plan:
1. Providers must make contact with the Division
by telephone or in writing when the needs of a patient/resident change so as to possibly require discharge or a different level of care.
2. For nursing facility applicants/residents (except
ICFs/MR) subject to the PASARR Determination process, providers must make contact with the Division
by telephone or in writing when there is a change in
the status which could have an affect on the person's
PASARR determination.

3. The Provider is expected to miorm tne uivision
of additional pertinent facts related to the cant/recipient;
care/service needs, diagnosis, medications, treatb. all physician certification requirements; and
ments, plan of care, etc., that may not have been
c. an ID Screening, and if appropriate, a PASARR
known previous to the determination of medical need Determination (except ICFs/MR) completed prior to
for admission and/or continued stay by the Division. admission; and
N. For skilled care patients the following applies:
d. approval by the Patient Assessment Section.
1. The patient is seen by his attending physician at
2. There will be no exceptions to this policy. This
least once every 30 days for the first 90 days follow- means that Medicaid will not make payment for any
ing admission.
care/services provided before the requirements of the
2. The patient's total program of care (including preadmission program, as stated above, have been
medications and treatments) is reviewed during a met.
visit by the attending physician at least once every 30
3. If the provider does not choose to follow this poldays for the first 90 days, and revised as necessary. A icy, the provider will assume all liability for ail inprogress note is written and signed by the physician curred expenses for the care and services of the paat the time of each visit, and all orders are signed. tient/resident. The provider will not bill the pa3. Subsequent to the 90th day following admission, tient/resident or other responsible party for
an alternate schedule for physician visits may be care/service not reimbursed by Medicaid due to the
adopted where the attending physician determines provider's failure to follow policy and procedures.
and so justifies in the patient's medical record that
U. The following principles shall be used to deterthe patient's condition does not necessitate visits at mine responsibility for payment for nursing facility
30-day intervals. This alternate schedule does not ap- services whenever payment is sought from Medicaid
ply for patients who require specialized rehabilitative by any party:
services, in which case the review must be in accor1. If eligibility and preadmission requirements and
dance with 405.1123(b). At no time may the alternate criteria have been met, Medicaid coverage consistent
schedule exceed 60 days between visits.
with the State plan will be provided.
4. If the physician decides upon an alternate sched2. If a provider submits a form 10A to the Section
ule of visits of more than 30 days for a patient:
and he receives a denial notice on that 10A, the proa. in the case of a Medicaid benefits recipient, the vider can resubmit additional or addendum documenfacility notifies the State Medicaid Agency of the tation up to 60 calendar days from the date of receipt
change in schedule, including justification; and
of the 10A by the Patient Assessment Section, as deb. the utilization review committee or the medical fined in R45 5-9-7, as a valid contact. If a provider
review team (see 405.1121(d)) promptly reevaluates fails to submit additional or addendum documentathe patient's need for monthly physician visits as well tion to meet the specific criteria for denied placement
as his or her continued need for skilled nursing facil- of the patient within the 60 calendar day time frame,
ity services (see 405.1137(d)) (42 CFR 405.1123(b)). it will be understood that this placement denial will
5. The notification to the State Medicaid agency not be rescinded and the provider waives any and all
must be in writing and signed by the attending physi- rights to Medicaid reimbursement on this admission.
A noted exception would be for any Medicaid reimcian.
0. For intermediate patients, the following ap- bursement authorization previously granted by an
approved telephone contact as defined in R455-9-6, F
plies:
1. The physician must see the resident whenever and R455-9-9.
necessary but at least once every 60 days unless the
3. If a provider has accepted a patient/resident who
physician decides that this frequency is unnecessary elects not to apply for or seek Medicaid coverage and
and records the reasons for that decision. (42 CFR payment, and the provider can demonstrate that the
442.346(b)).
patient/resident or other responsible person has re2. The State Medicaid agency shall also be notified ceived adequate notice of preadmission requirements
in writing by the attending physician of the reason by having had the patient/resident or other responsithat the patient/resident does not require the 60-day ble person read and complete the "Notice To Nursing
physician visit.
Care Facility Patients, Residents, Applicants, and
P. Every applicant for admission to a Medicaid cer- Other Responsible Persons" prior to providing sertified nursing care facility and the Utah State Hospi- vice, then the responsibility for payment shall be contal will be certified by a physician and, if appropriate, sidered to rest with the person signing the "Notice"
form. The provider should give a signed copy of the
reviewed by a psychiatrist.
Q. The Division will refer any willful misrepresen- "Notice" to the responsible party at the time that adtation of information to the Bureau of Program Re- mitting procedures are completed.
view and the Office of Program Integrity for investi4. If a provider cannot demonstrate that adequate
gation and appropriate action.
notice was given to a patient/resident or other responR. The Division will automatically approve any sible person of eligibility and preadmission requireForm 10/A that is not acted upon within 30 calendar ments for Medicaid reimbursement, the responsibildays of receipt by the Division.
ity for payment for care/services will not rest with the
S. The Division will provide orientation and Medicaid program or the patient/resident, or other
inservice to all nursing care providers, hospitals, re- person not given adequate notice for any period in
lated health agencies and the public upon request which the patient/resident met all eligibility requireregarding the Preadmission and Continued Stay Re- ment for Medicaid reimbursement and was in fact
view Programs.
determined to be eligible for Medicaid services.
T. Payment Authorization by the Division:
V. The provider is responsible and required to de1. The Division will approve no payment for termine and certify the responsible party for reimcare/services to any nursing care facility prior to the bursement of care, and to notify the Division of any
date of receipt by the Patient Assessment Section of a proposed change in reimbursement status. In order to
valid contact as defined in R455-9-7 and completion meet the requirements of this policy, the Division
of;
shall make available a form for this purpose.

W. The Section will utilize professional consultants as necessary with expertise in medicine, psychiatry, psychology, physical therapy, social services, occupational therapy, recreational therapy and mental
retardation.
X. The Section will refer medically nonehgible or
ineligible applicants/recipients to appropriate health
related agencies when the professional assessment
identifies such a need. Referrals may be made to
other agencies and institutions serving or meeting
needs associated with alcohol and drugs, crippled
children, DD/MR, mental health, etc.
Y. The Section will utilize data to develop and improve services in the Department of Health to the
provider, to the patient/resident, and the community
through alternative resources.
Z. Patient Information:
1. The Section will assess the availability of alternative financial sources, such as veterans' benefits
and voluntary family contributions, for each patient/resident and will apply for or solicit payment
from each available source.
2 Patients, guardians and other persons responsible for placement in nursing facility care are required
to provide information regarding the identity, and
whereabouts of all living parents, siblings and/or
children of the patient.
3. The providers must make available to the Division the information available in their files on the
identity and whereabouts of all living parents, siblings and/or children of the patient.
AA. The Section will maintain records of all preadmission assessments, approvals, deferrals of action,
referrals to other agencies, denials, changes in reimbursement status, follow-up reports and any other
materials pertinent to the program up to a two-year
period of time.
BB. The Section will monitor performance of Preadmission Program policies and procedures as performed by contract agencies and agencies with Memorandums of Understanding.
CC The Section will make determinations via
telephone daily from 8:00 a.m. — 5:00 p.m, except
weekends and holidays. The Section Manager may
make appropriate administrative adjustments to section processing requirements to cover emergencies occurring during uncovered times.
DD. The Form 10/A, a statement of patient condition, the ID Screening and the PASARJR Determination (if appropriate) will constitute a transmittal from
the provider to the Division of the care/services to be
actually delivered to the applicant/recipient and subject to inspection of care review. Services given pursuant to a provider contract and Form 10/A must be
documented to receive consideration during continued stay review, physician certification and physician
recertiflcation.
EE. Patients/residents identified for a change in
level of care/service or identified for discharge shall
continue reimbursement at the current level until 10day advance written notice can be given prior to
change in payment level.
FF. The applicant/recipient or patientAesident
shall have the right of appeal of adverse decisions in
accordance with the Utah Administrative Procedures
Act (UAPA), Utah Code Ann. 63-46b-l et seq.
GG. The provider may not appeal a preadmission
or continued stay determination; but in accordance
with Bureau of Facility Review, Policy and Procedures Manual may appeal a decision denying Medicaid reimbursement to the provider due to the failure

ot the provider to IOHOW tne procedures set iorth m
this program.
R455-9-7. Definition of Valid Contact
A. A valid contact is defined as documentation received by a telephone interview, a personal interview
written on the designated Patient Review form or
other written referral which contains a minimum of
the following information:
1. baseline demographic data:
a. name of applicant/recipient;
b. projected placement;
c. date of transfer and/or admission to the facility
(SNF, ICF, IMR);
d. age of applicant/recipient in order to evaluate
for Medicare eligibility;
e. Medicaid eligibility status.
2 Diagnosis:
a. a list of all established diagnoses;
b. date of surgical procedures that precipitate need
for care and/or date of traumatic incident such as
fractured hip, CVA, acute MI, etc.;
c. reason for acute care inpatient hospitalization
within prior 90-day period, if applicable, and the care
and services needed.
3. Medications and treatments currently ordered
for client.
4. Medical and social history; summary of present
medical, social and where appropriate, developmental
findings.
5. The applicant's/recipient's current functional
and mental status.
6. The rehabilitation potential and anticipated duration of stay.
7. Evaluation of alternative care resources and
support services currently in use, previously used,
and available through the community and family.
8. Name of the individual initiating the contact.
9. ID Screening for mental retardation/related conditions and/or mental illness (except ICFs/MR) completed prior to admission.
10. A PASARR determination, completed prior to
admission, from the Department of Social Services,
Divisions of Services to the Handicapped and/or Mental Health for applicants/residents with a positive
finding for mental retardation/related condition
and/or mental illness on the ID screening.
B. In order for a contact to be valid, it must be
received and processed by a registered nurse, medical
doctor or doctor of osteopathy authorized by the Bureau of Facility Review. No other person is authorized to receive or process the contact.
C. Final action on a valid contact can be deferred
when it is determined that the care/services of an
applicant/recipient is reimbursed by a third party
payor and/or the applicant/recipient is not now eligible for Title XIX (Medicaid). The contact will be held
on a pending status until:
1. the applicant/recipient has been approved for Title XIX (Medicaid) reimbursement when the contact
will be approved as of the initial approval date if all
criteria have been met;
2. the applicant/recipient has been denied (does not
meet criteria);
3. the applicant/recipient does not pursue Title
XIX (Medicaid) reimbursement within 120 days of
initial contact.
4. the applicant/recipient has been referred to an
alternative placement by the Section; or
5. the applicant/recipient is deceased.

R455-9-8. Definition 01 invaiia \^omact.
An invalid contact is one that does not meet all the
requirements of a valid contact as defined in the preceding section (i.e. insufficient information to make a
determination). An opinion may be given by the professional staff, but a final determination of approval/denial is not made. An example of an an invalid contact is when an interested person inquires
about the program but does not make a valid contact
at that time.
R455-9-9. Procedures for P r o c e s s i n g Preadmission Reviews, Initial C o n t a c t
A. The initial contact for authorization of nursing
home care placement can be generated from two
sources:
1. a telephone and/or an in-person interview or;
2. the receipt of written documentation, e.g., a
Form 10/A, that meets the requirements of a valid
contact.
B. Authorization may be granted by a registered
nurse and/or Qualified Mental Retardation Professional (Q.M.R.P.) assigned to the Bureau of Facility
Review for an immediate placement need based upon
a telephone and/or an in-person contact for one of the
following conditions:
1. A hospital must discharge
the
applicant/recipient, or the applicantyrecipient has utilized
the full extent of acute care scope of benefits.
2. The patient's/resident's level of care has been
changed by a fiscal intermediary for Medicare and/or
the Medicare benefit days have been terminated and
there is a need for continuing services reimbursed
under Title XIX (Medicaid).
3. Protective services in the Department of Social
Services has placed or is requesting to place an applicant/recipient for care.
4. A tragedy has occurred in the home (i.e. fire,
flood), accompanied by injury to an applicant/recipient, or an accident leaves a dependent person in imminent danger and he/she requires immediate institutionalization.
5. The sudden illness or death of a family member
who has been providing care to the applicant/recipient.
6. When a provider has terminated services either
through an adverse certification action or closure of
the facility, to assure a smooth transfer of
patients/residents to an appropriate location to meet
their medical and/or habilitation needs.
7. When the patient/resident presents a clear danger to himself/herself, other patients/residents or
property in the present placement.
C. The provider should verify that approval has
been given for the immediate placement to the specified facility prior to the admission of the patientyresident. The authorization for immediate
placement will only be valid for a period not to exceed
five working days. The provider must submit the
complete assessment document (Form 10/A) postmarked within the approved five working day time
frame to assure that reimbursement will be made
from the date of admission.
D. If the provider fails to submit the Form 10/A
within the five working day authorized period, payment will be terminated after five working days and
will not be reinstated until receipt of the Form 10/A,
and only if all preadmission criteria and conditions
are met.
E. The telephone/in-person contact form is then
logged, numbered and held in suspense to be matched
with the required Form 10/A. When the provider sub-

mits tne form iu//\ wiuuu w*c uvc u«j ««».-time frame, the provider will be reimbursed from the
initial contact approval date or date of admission,
whichever is later.
R455-9-10. Authorizations.
A. All admissions and/or transfers to a nursing
care facility (SNF, ICF or IMR) must be authorized
prior to admission of the patienVresident. Placement
will only be authorized upon receipt of the Form 10/A,
unless the placement meets the conditions of immediate placement need as defined in the preceding section. If the provider requests, a receipt will be given
for the Form 10/A when hand delivered by a representative of the provider.
B. Authorization for admission is not transferable
from one nursing care facility to another. The patient/resident must be processed through the preadmission program prior to each admission to each
nursing care facility.
C. Retroactive authorization will not be given
(prior to receipt of Form 10/A) for any admission
and/or transfer into a nursing care facility from the
applicant's/recipient's home, another nursing care facility or other location.
D. All ID Screenings must be completed prior to
admission. In the case where the
applicant/resident/recipient has had an ID Screening completed previously resulting in a negative finding for
mental retardation/related conditions and/or mental
illness, and there have been no changes affecting the
previous ID Screening findings, a new ID Screening
is not required.
E. All applicants/residents who are subject to the
PASARR determination process must complete the
PASARR determination prior to admission. Authorization from the PASARR determination is not transferable from one admission/facility to another.
R455-9-11. Processing.
A. Upon receipt of the Form 10/A the document
control analyst and/or the secretarial support staff
will stamp the date of receipt on the form, enter document number and all applicable data from transmittal on computer. When applicable, the document control analyst and/or the secretarial support staff will
also enter data from telephone contacts on computer,
which will match with the Form 10/A by social security number. The Form 10/A is then referred to the
Section's Registered Nurse and Physician (M.D. or
D.O.) who will:
1. assess the applicant's/recipient's medical need
for admission against written criteria;
2. determine the level of care required to meet the
applicant's/recipient's medical need; and
3. authorize admission to the appropriate facility
following the completion of the social assessment.
B. It is also the responsibility of the Registered
Nurse and the Physician to deny placement when the
applicant's/recipient's need does not meet the medical
criteria, placement is not appropriate to meet the
needs of the applicant/recipient, or if the patient's/resident's identified needs can be met by an
appropriate and less costly alternative.
C. The assessment process is completed by the registered nurse in consultation with the physician assigned to the Section and with review by the Section's
social worker as determined appropriate. Other
health professionals are also consulted as appropriate
to evaluate the applicant/recipient's need. The final
determination is signed by the physician and the registered nurse.

ADDENDUM B

BEFORE THE UTAH DEPARTMENT OF HEALTH
DIVISION OF HEALTH CARE FINANCING
STATE OF UTAH
00000

DOXEY-HATCH/AMBER PETERSON
Petitioner,
vs.

RECOMMENDED DECISION

UTAH DEPARTMENT OF HEALTH
DIVISION OF HEALTH CARE
FINANCING,

Case No. 94-045-95
Margaret J. Clark
Administrative Law Judge

Respondent.

:
:

Pursuant to Rule R410-14 of the Utah Department of Health and the Utah Administrative
Hearing Procedures Act, Title 63, Chapter 46b, Utah Code Annotated, 1953, as amended, a
formal administrative hearing for the above captioned case was held on July 20, 1994, Room
316, Cannon Health Building, 288 North 1460 West, Salt Lake City, Utah 84106, Margaret J.
Clark, Administrative Law Judge, presiding. The petitioner was represented by William L.
Crawford, Attorney At Law. The respondent was represented by Douglas W. Springmeyer,
Assistant Attorney General.
ISSUES
1.
WAS THE BUREAU OF FACILITY REVIEW CORRECT IN DENYING
REIMBURSEMENT TO DOXEY-HATCH FOR AMBER PETERSON'S CARE BETWEEN
SEPTEMBER 6 AND DECEMBER 1, 1993?

Ifih

2.
ARE THE PROVISIONS OF ADMINISTRATIVE RULE R455-9 (LATER RENUMBERED AND AMENDED R414-9), REASONABLE AS WRITTEN AND AS APPLIED
TO THE FACTS OF THIS CASE?

FINDINGS OF FACT
1. Amber Peterson, a patient at Doxey-Hatch Medical Center ("Doxey-Hatch") was taken to
Primary Children's Medical Center on September 1, 1993, and returned to Doxey-Hatch on
September 6, 1993.
2. Doxey-Hatch failed to complete a preadmission transmittal (Form 10A) for Amber Peterson's
return to Doxey-Hatch on September 6, 1993, until December 1, 1993.
3. The Patient Assessment Section, Bureau of Facility Review, Utah Department of Health,
denied reimbursement, totaling approximately $18,000, to Doxey-Hatch from September 6,
1993, through November 30, 1993.
5. Doxey-Hatch submitted Form 10A for Amber Peterson's September hospital stay on
December 1, 1993. Addendum information supplied within 60 days was approved by the Patient
Assessment Section causing reimbursement to be retroactive to December 1, 1993.
4. Prior to November 1993, when Doxey-Hatch's Director of Nursing asked BFR for assistance
in locating Form 10A, BFR was not aware of the patient's September hospitalization.

CONCLUSIONS OF LAW
The Bureau of Facility Review was correct in denying reimbursement to Doxey-Hatch for
Amber Peterson's care between September 6 and December 1, 1993. Utah Administrative Rule
R455-9-1 is reasonable as written, and as applied to the facts of this case.

REASONS FOR PRESIDING OFFICER'S DECISION

A. Federal Legislation Mandating Rule R455-9.
Utah Administrative Rule R455-9 requires that a Form 10A or a "transmittal" and certain
information be provided to the Bureau of Facility Review before a Medicaid client can be
certified for reimbursement. The purpose of R455-9 is to effectuate the policies and procedures
developed and assigned by the Division of Health Care Financing to the Patient Assessment
2
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Section, Bureau of Facility Review Hto assess the medical and social need, evaluate the level of
care, and assure appropriate placement to meet the applicant's or recipient's medical need" [see
R455-9-2(A)].
The authority for the policies and procedures set forth in R455-9-2 is contained primarily in 42
CFR Part 456 [see R455-9-2(A)]. Title 42 CFR 456.1(b)(2) states in pertinent part:
Section 1903(g)(1) [of the Social Security Act] provides for a reduction in the amount of
Federal Medicaid funds paid to a State for long-stay inpatient services if the State does
not make a showing satisfactory to the Secretary [of Health and Human Services] that it
has an effective program of control over utilization of those services. This penalty
provision applies to inpatient services in hospitals, mental hospitals, skilled nursing
facilities (SNF's), and intermediate care facilities (ICF's).
In keeping with the mandate of Section 1903(g)(1) of the Social Security Act and 42 CFR Part
456, R455-9-2 defines its purposes in relevant part as follows:
B. The Section has developed policies, procedures and medical criteria that will
insure each applicant or recipient is assessed prior to placement and/or
reimbursement, and to determine the duration of stay based upon continued
review. These actions will safeguard against unnecessary or inappropriate use of
Medicaid services and/or payment, while assuring the quality of services.
C. Under waiver authority granted to the Division effective January 1, 1982, these
policies and procedures are designed to meet the intent of and are in lieu of all
waiverable utilization review requirements of 42 CFR Part 456, Subpart D, and meet the
utilization review requirements of 42 CFR Part 456, Subparts E, F, and G.
D. These policies and procedures also specify how physician certification and
recertification requirements will be met in accordance with 42 CFR 456.160, 42 CFR
456.260, and 42 CFR 456.360.

B. State Legislation and Case Law Authorizing R455-9.
In accordance with Title XIX of the Social Security Act and applicable federal regulations, Utah
has adopted the "Medical Assistance Act," Title 26, Chapter 18, Utah Code Ann. 1953, as
amended, charging the Division of Health Care Financing, Utah Department of Health, with the
implementation, organization, and maintenance of the Utah Medicaid Program. Section 26-182.3(1) provides in relevant part:
The division shall establish, on a statewide basis, a program to safeguard against
unnecessary or inappropriate use of Medicaid services, excessive payments, and
unnecessary or inappropriate hospital admissions or lengths of stay... The division
3

shall place its emphasis on high quality care to recipients in the most economical
and cost-effective manner possible, with regard to both publicly and privately
provided services.
Section 26-18-4(1) allows the department to "develop standards and administer policies relating
to eligibility under the Medicaid program.ff
In a recent case, the Utah Court of Appeals stated that "since the Medical Assistance Act gives
DHCF the general responsibility of 'implementing, organizing, and maintaining the Medicaid
Program," in Section 26-18-2.1, the Act must be viewed as also granting DHCF implicit
discretion to administer and interpret the Medical Assistance Act [see South Davis Community
Hospital. Inc./Romero v. Department of Health, Division of Health Care Financing. 232 Utah
Advance Reports 32.]

C. Application of R455-9 to the Facts of This Case.
The patient, Amber Peterson was first admitted to Doxey-Hatch Medical Center in 1991 after
nearly drowning in the Great Salt Lake. On September 1, 1993, Amber was admitted to
Primary Children's Medical Center where she remained until Labor Day, September 6, 1993,
when she was readmitted to Doxey-Hatch. Doxey-Hatch did not seek preadmission authorization
to readmit Amber to the facility, as required whenever a hospital stay is 3 days or more.
Doxey-Hatch neglected to submit Form 10A or request immediate placement prior to her
readmission to Doxey-Hatch, or obtain authorization on the day after her readmission date, since
it was a holiday (Labor Day). These requirements of R455-9 are set forth below.
R455-9-10, entitled "Authorizations," states the general policy regarding nursing facility
admissions:
A. All admission and/or transfers to a nursing care facility (SNF, ICF or IMR) must be
authorized prior to admission of the patient/resident [emphasis added]. Placement will
only be authorized upon receipt of the Form 10A. unless the placement meets the
conditions of immediate placement need as defined in the proceeding [sic] section. If the
provider requests, a receipt will be given for the form 10A when hand delivered by a
representative of the provider.
R455-9-6(F)(l) allows telephone contact for immediate placement, allowing the 10A to be filed
later:
The Division will reimburse the nursing care facility for a patient/resident who
has received immediate placement in that nursing care facility, without full
assessment following telephone authorization to the nursing care facility by the
Patient Assessment Section (Section). Reimbursement authorization by telephone
is only effective for five working days unless the provider completes the patient
4
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care transmittal (Form 10A) and mails it to the Section within the five working
day period following admission. "Working days" is defined as all days except
weekends and legal holidays.
R455-9-6(CC) allows a provider to submit a form 10A or make a telephone contact for
immediate placement after uncovered work hours for the Patient Assessment Section:
The Section will make determinations via telephone daily from 8:00 a.m. - 5:00
p.m., except weekends and holidays. The Section Manager may make
appropriate administrative adjustments to section processing requirements to cover
emergencies occurring during uncovered times.
R455-9-6(g) necessitates preadmission authorization for hospital stays that are three days or
longer:
Preadmission authorization will not be required for a hospital admission when the
applicant/recipient returns to the original nursing care facility within less than three
consecutive days (the actual day of discharge is not counted) of admission to the hospital.
In Amber's case, Doxey-Hatch did not submit a form 10A until December 1, 1993,
approximately three months after her readmission to Doxev-Hatch. Supporting documentation
was received within 60 days calendar days, and therefore, Amber's readmission to Doxey Hatch
was reimbursed by Medicaid effective December 1,1993, pursuant to R455-9-6(U), and R455-915 which provide, respectively:
If a provider submits a form 10A to the Section and he receives a denial notice
on that 10A, the provider can resubmit additional or addendum documentation up
to 60 calendar days from the date of receipt of the 10A by the Patient Assessment
Section, as defined in R455-9-7, as a valid contact. If a provider fails to submit
additional or addendum documentation to meet the specific criteria for denied
placement of the patient within the 60 calendar day time frame, it will be
understood that this placement denial will not be rescinded and the provider
waives any and all rights to Medicaid reimbursement on this admission [R455-96(U)].

A. When the recipient/applicant is approved for service, the Form 10A is processed for
entry into the payment mechanism.
B. Establishing the Effective and Expiration Dates of Form 10A:
1. The effective date and expiration date for the period of service is
established by staff assigned to the Section in accordance with established
written policies and procedures. The effective date will be the date of
5

receipt of the Form 10A or the initial approval date of the telephone/inperson contact approval [R455-9-15].

The effect of Doxey-Hatch's failure to submit the 10A was that it could not be reimbursed for
Amber's care after her readmission until December 1, 1993. The value of her care rendered
between September 6 and December 1, 1993 was approximately $18,000.

D. R455-9 Was Applied Fairly in This Case.
The petitioner's attorney contended that because Amber's level of care had not changed upon
her readmission to Doxey-Hatch, it did not matter that there was a "slip-up in paperwork" for
Amber's readmission. On the other hand, Carolyn Reese, R.N. and Manager of the Patient
Assessment Section, testified at length about the significance of preadmission authorization and
the important purposes it accomplishes, including the necessity of ensuring compliance with
federal law. For example, Ms. Reese testified that the State's preadmission/continued stay
policies ensure that a patient's medical needs are being met, that placement in a particular
facility is appropriate, and a level of care is designated for each patient by which a nursing
facility can be reimbursed. A specific example of a federal regulation affecting the policies
contained in R455-9 is 42 CFR 456.260 which requires certification and recertification by
physicians that a prospective patient needs nursing facility services:
(a) Certification.
(1) A physician must certify for each applicant or recipient that SNF services are or were
needed.
(2) The certification must be made at the time of admission or. if an individual
applies for assistance while in a SNF, before the Medicaid agency authorizes
payment.
(b) Recertification.
(1) A physician or physician assistant or nurse practitioner (as defined in 491.2
of this chapter) acting within the scope of practice as defined by State law and
under the supervision of a physician, must recertify for each applicant or recipient
that SNF services are needed.
(2) Recertifications must be made at least every 60 days after certification
[emphasis added].
Ms. Reese testified that the Patient Assessment Section, Bureau of Facility Review accomplishes
the certifications and recertifications by use of a "superior systems" waiver granted by Health
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and Human Services, and R455-9 ensures the federally mandated time frames by requiring
reviews of patient records every 30, 90, and 180 days. The form 10A is essential to this process
because it "starts the clock running" on the eligibility process, which triggers the 30, 90, and
180 day review process. If the patient is admitted and the Patient Assessment Section does not
receive a 10A from the nursing facility, there is no way the Section knows the patient is there
unless facility staff informs them. (Ms. Reese testified that Patient Assessment monitors
approximately 5,000 patients.) If the Section does not receive a 10A after a patient is readmitted
after at least a three-day hospital admission, the Section has no way of knowing that the patient
was hospitalized. Ms. Reese testified that hospital stays can radically alter a patient's level of
care and medical status. Although there was no change in Amber's level of care after her
September hospitalization, Ms. Reese testified that hospitalization could definitely have changed
Amber's medical needs, including her respiratory needs, since she was ventilator dependent.
In this case, it is disconcerting to note how long it took Doxey-Hatch to submit Form 10A and
notify Patient Assessment about Amber's September hospitalization, especially in light of
Amber's general condition [testimony of Carolyn Reese stating that Amber not only had the
designation of "skilled patient," but Doxey-Hatch was paid an additional "add-on rate" which
was determined by the necessity of direct nursing care and respiratory needs] and the necessity
of doing so for the patient's well-being. R455-9-6(M) emphasizes the importance of
communication with the Patient Assessment Section for even potential changes in the patient's
needs:
1. Providers must make contact with the Division by telephone or in writing
when the needs of a patient/resident change so as to possibly require discharge
or a different level of care.
3. The Provider is expected to inform the Division of additional pertinent facts
related to the care/service needs, diagnosis, medications, treatments, plan of care,
etc., that may not have been known previous to the determination of medical need
for admission and/or continued stay by the Division.
In this case, Doxey-Hatch had numerous chances, prior to December 1. 1993, to notify Patient
Assessment that Amber had been hospitalized in September 1993. Sherrie Burrell, Nurse
Reviewer, testified that in March 1993 a Form 10A had been submitted by Doxey-Hatch after
another of Amber's hospital stays. After all the addendum information had been submitted, the
readmission to Doxey-Hatch was approved and the 30, 90, and 180-day review dates for Amber
were set for May, July, and October 1993. Ms. Burrell conducted the reviews with DoxeyHatch's Assistant Director Of Nursing, Steve Booth. Ms. Burrell testified that she routinely
called the nursing facilities and set up the dates for the reviews, telling the nursing facility the
names of the patients to be reviewed and which review would be done for each patient. In this
case, Doxey-Hatch had numerous opportunities to inform Patient Assessment of Amber's
September hospitalization, but repeatedly neglected to do so. Ms. Burrell testified that had
Patient Review known at any time earlier about Amber's September hospitalization, Patient
Assessment would have immediately requested preadmission documentation. Steve Booth, the
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Assistant Director of Nursing at Doxey-Hatch could have notified Patient Assessment at the
beginning of Amber's Hospital stay. He should have notified Patient Assessment the day after
Amber's return (since she returned on a holiday) and either submitted a Form 10A or requested
immediate placement by telephone, allowing another five days to submit the Form 10A. The
next logical opportunity to tell Patient Assessment about Amber's hospitalization would have
been when Ms. Burrell called to set up an appointment for Amber's 180-day review in October.
During the review itself, Ms. Burrell took notes as Mr. Booth provided information on Amber's
condition. Mr. Booth told Ms. Burrell that Amber had a gastronomy tube placed on September
6, 1993, but never mentioned it took place during a hospital stay of more than three davs. Ms.
Burrell testified that she received a telephone call from Guy la Littlefield, Director of Nursing
at Doxey-Hatch sometime in November 1993, attempting to locate the Form 10A. Ms. Burrell
and Ms. Littlefield had another conversation on December 1, 1993, at which time a Form 10A
was finally sent to Patient Assessment [see Respondent's Exhibit 4].
In addition to the opportunities naturally arising in providing quality patient care, Doxey-Hatch
should have discovered that Amber's care was not being reimbursed from Medicaid by the
"turnaround" document which is sent to Doxey-Hatch monthly from the Bureau of Medicaid
Claims Processing. Ms. Reese testified that a turnaround document is generated from Medicaid
Claims Processing and sent to nursing facilities, after Patient Assessment has made a level of
care designation and approved them for Medicaid. The 10A is used to create the turnaround
document which lists all the patients at Doxey-Hatch, with beginning and ending dates of service
and level of care designations. Doxey-Hatch could have looked at the turnaround document in
October and would have seen that it was not being reimbursed for Amber's care.
Carolyn Reese testified that there were two times during the past five years that exceptions were
made to the policy of timely submission of a 10A or immediate telephone contact for
preadmission. On one occasion an employee of the Division of Family Services, an agent of
the Division of Health Care Financing, told someone that it was not necessary to file a form 10A
for a particular patient under certain circumstances. The information provided by DFS was
incorrect. The individual who received the incorrect information and relied on it to his
detriment was allowed to file a 10A after the deadline. On another occasion, the Director of
Nursing (DON) of a particular nursing facility had taken a patient's chart to her home and filled
out a 10A on the day before it was due. The Assistant DON for the facility called the Patient
Assessment Section the next day to tell them that the DON, a thirty-six year old woman, had
died unexpectedly that morning, and the nursing facility was "in complete chaos." However,
the Assistant DON went to the DON's home, found the patient's chart and tried to mail it that
day. By the time the information was located, it was after 5:00 p.m. which was the deadline
for submission of the 10A. The Patient Assessment Section accepted the 10A postmarked one
day after the deadline.
The respondent's attorney contended that in the case of the DON who died, the extension
granted by the Patient Assessment Section fit within R455-9-6(CC), quoted above, which allows
the Section Manager to "make appropriate administrative adjustments to section processing
requirements to cover emergencies occurring during uncovered times." Carolyn Reese testified
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that "during uncovered times," means Saturdays, Sundays, holidays, or hours before or after the
workday, beginning at 8:00 a.m. and ending at 5:00 p.m. The situation fits the rule because:
(1) the unexpected death of the facility's DON would certainly fall within the meaning of
"emergency"; (2) the facility's Assistant DON made contact with the Patient Assessment Section
prior to the expiration of the submission deadline and used due diligence in attempting to do
everything in her power to comply with the rule and follow the guidance of Patient Assessment;
(3) by the time the Assistant DON was able to gather all the necessary information which had
been left at the DON's home, or mail the Form 10A, it was after 5:00 p.m., an "uncovered
time."
The exception made for a government employee providing information used by an individual to
his substantial detriment differs totally from Amber's case. In the former case, the Patient
Assessment applied the principle of equitable estoppel, i.e., the doctrine by which it.would be
clearly inequitable to allow the government to assert rights against someone it has actively
misled to his detriment. In Amber's case, neither the Patient Assessment Section, Bureau of
Facility Review, nor any other part of the Medicaid agency misled Doxey-Hatch. Although the
petitioner's attorney contended in his opening statement that Patient Assessment knew Amber
had been hospitalized and lacked a Form 10A for the readmission, the testimony of the
respondent's witnesses indicated otherwise.
E. The Petitioner did not meet its burden of proof.
Because R455-9 is based on federal laws to control both utilization and the quality of patient
care, and because of the Division of Health Care Financing's discretion in administering and
interpreting the Medical Assistance Act, the petitioner did not meet its burden of proof that
R455-9 is unfairly written.
Furthermore, due to the extreme delay (approximately 90 days) in submitting Form 10A and the
numerous opportunities Doxey-Hatch had to do so, beginning with September 7, 1993, the day
after Labor Day, the petitioner failed to meet its burden of proof that R455-9 was unfairly
applied in this case. The facts of this case were vastly different from the two exceptions to
which Ms. Reese testified that R455-9 was applied differently. In this case, there was extreme
delay and repeated chances for the facility to correct its error prior to December 1, 1994.

RECOMMENDED AGENCY ACTION
The Bureau of Facility Review's denial of reimbursement is hereby UPHELD.
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RIGHT TO REVIEW
This Recommended Decision will be automatically reviewed by the Department of Health,
Division of Health Care Financing, prior to its release. Both the Recommended Decision and
a Final Agency Action, which represent the results of that review, will be released
simultaneously by the Department of Health, Division of Health Care Financing.
DATED this

1/

day of August 1994

Margaret J. Clark
Administrative Law Judge
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Case No.

94-045-95

EXHIBITS

The following exhibits were admitted into evidence:

PETITIONER'S EXHIBIT #1:

Letter to Doxey-Hatch Denying Reimbursement

PETITIONER'S EXHIBIT #2:

Letter to Amber Peterson Denying Reimbursement

PETITIONER'S EXHIBIT #3:

Letter to Amber Peterson Confirming Financial Eligibility

PETITIONER'S EXHIBIT #4:

Copy of Amber Peterson's Medicaid Identification Cards
for October, November, and December 1993

PETITIONER'S EXHIBIT #5:

Preadmission Screening and Annual Resident Review
Identification (ID) Screening for Amber Peterson

PETITIONER'S EXHIBIT #6:

Bill for Amber Peterson's care at Doxey-Hatch for
September, October, and November 1993

RESPONDENT'S EXHIBIT #1:

Utah Administrative Rule R414-9 (previously numbered
R455-9)

RESPONDENT'S EXHIBIT #2:

Preadmission/Continued Stay Inpatient Care Transmittal
Form

RESPONDENT'S EXHIBIT #3:

Preadmission/Continued Stay Inpatient Care Transmittal
for Amber Peterson Faxed on December 1, 1993

RESPONDENT'S EXHIBIT #4:

Letter from DON, Doxey-Hatch to Bureau of Facility
Review

RESPONDENT'S EXHIBIT #5:

Utah Administrative Rule R414
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ADDENDUM C

Utah
Department
of Health
VISION OF HEALTH
CARE FINANCING

orate or utan
Michael O. Leavitt
Governor
Rod L. Betit
Executive Director
Joan M. Gallegos
Division Director

288 North 1460 West
PO Box 16580

Salt Lake City, Utah 84116-0580
Telephone: (801) 538-6406

DOXEY-HATCH/Amber Peterson
Petitioner,
FINAL AGENCY ORDER
Case No. 94-045-95

vs.
UTAH DEPARTMENT OF HEALTH
DIVISION OF HEALTH CARE FINANCING,
Respondent.

IF YOU ARE NOT SATISFIED WITH THIS DECISION, YOU MAY REQUEST A
RECONSIDERATION FROM THE DIRECTOR OF HEALTH CARE FINANCING
WITHIN TWENTY (20) DAYS AFTER THIS DECISION IS SIGNED. IF YOU WOULD
LIKE TO APPEAL THIS DECISION, YOU MAY FILE A PETITION IN THE UTAH
COURT OF APPEALS WITHIN THIRTY (30) DAYS AFTER THIS DECISION IS
SIGNED. IF YOU DECIDE TO APPEAL, YOU ARE NOT REQUIRED TO ASK FOR A
RECONSIDERATION FIRST, BUT YOU MAY DO SO IF YOU WISH. IF YOU HAVE
QUESTIONS, CALL (801) 538-6576.
The enclosed Recommended Decision has been reviewed pursuant to Section 63-46b-12
Utah Code Ann. 1953, as amended, entitled "Agency Review - Procedure," and Department
of Health Administrative Rule R410-14, entitled "Division of Health Care Financing
Administrative Hearing Procedures for Medicaid/UMAP Applicants, Recipients, and
Providers."
I hereby adopt Recommended Decision No. 94-045-95 in its entirety.
RIGHT TO JUDICIAL REVIEW
Within twenty (20) days after the date that this Final Agency Order is issued, you may file a
written request for reconsideration with the Director of the Division of Health Care
Financing. Any request for reconsideration must state the specific grounds upon which relief
is requested. The filing of such a request is not a prerequisite for seeking judicial review.

Judicial review may be secured by filing a petition in the Utah Court of Appeals within thirty
(30) days of the issuance of this Final Agency Action or, if a request for reconsideration is
filed and denied, within thirty (30) days of the denial for reconsideration. The petition shall
be served upon the Director of Health Care Financing and shall state the specific grounds
upon which review is sought. Failure to file such a petition within the 30-day time limit may
constitute a waiver of any right to appeal the Final Agency Order.
A copy of this Final Agency Order shall be sent to Petitioner or representative at the last
known address by certified mail, return receipt requested.

DATED this d^\iXk

BY:

MY, A <*((

day of August 1994

(((i\tap-

Joan Gallegos, Director
J
Division of Health Care Financing
UTAH DEPARTMENT OF HEALTH

2

